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Abstract. The article is devoted to the analysis of the reality of risks as a basis 

for applying preventive measures in criminal proceedings. Effective protection of 

human rights depends on a combination of factual and legal components of risk 

assessment. 

The factual component involves a thorough investigation of the specific 

circumstances of the case, an assessment of the suspect's behaviour, and the availability 

of evidence of possible interference in the process, while the legal component 

determines the limits of legality and proportionality of state interference in the right to 

liberty. 

With reference to the practice of the ECHR, it has been confirmed that abstract 

references to risks, without specific evidence, cannot justify detention. National courts 
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must adhere to the standard of “sufficiently established facts,” ensuring proper just 

isation of each risk, verification of the reliability of evidence, and independent 

assessment of the positions of the parties. Failure to comply with these requirements 

leads to a violation of Article 5 of the Convention and creates grounds for appealing 

decisions to the ECHR.  

To improve criminal procedural law, it is proposed to: establish clear 

requirements for justifying risks in motions and court decisions; introduce 

methodological recommendations for judges on risk assessment, taking into account 

international practice; provide for control over the use of hypothetical risks and 

mechanisms to protect the rights of suspects/defendants from unjustified restrictions 

on their freedom. 

The implementation of these measures will contribute to improving the 

effectiveness of criminal proceedings, ensuring a balance between public interests and 

individual rights, and reducing the risk of violations in national practice. 

Keywords: criminal proceedings, preventive measures, risk assessment, 

standard of proof. 

 

Introduction. The application of preventive measures in criminal proceedings 

is regulated by the Criminal Procedure Code of Ukraine (hereinafter referred to as the 

CPC of Ukraine). According to Part 2 of Article 177 of the CPC of Ukraine, the grounds 

for applying a preventive measure are the existence of reasonable suspicion that a 

person has committed a criminal offence, as well as the existence of risks that give 

sufficient grounds for the investigating judge or court to believe that the suspect, 

accused or convicted person may commit the actions provided for in Part 1 of this 

article [3]. The investigator and prosecutor do not have the right to initiate the 

application of a preventive measure without the grounds provided for in this Code. 
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However, in practice, investigating judges and courts take a formal approach to 

assessing the risks that should provide sufficient grounds to believe that the suspect, 

accused or convict may commit acts that will impede the establishment of the actual 

truth in criminal proceedings. 

In this regard, the European Court of Human Rights (hereinafter referred to as 

the ECHR) concludes that there has been a violation of Article 5 § 3 of the Convention, 

finds the claims and the substance of the complaints admissible, and orders the payment 

of the amounts awarded, which places a burden on the state budget of Ukraine. 

Analysis of recent publications and research. Issues of regulatory control and 

the application of preventive measures in criminal proceedings at various stages of the 

development of criminal procedural law have been studied by scholars, including: 

Yu.M. Groshev, A.L. Dal, O.V. Kaplina, O.S. Koval, V.V. Mikhailenko, V.T. Nor, 

A.V. Panova, A.V. Piddubna, V.M. Tertyshnik, L.D. Udalova, O.G. Shilo, M.V. 

Kharchenko, and others. However, due to the change in the ECHR's approach to 

numerous complaints from applicants regarding violations of Article 5 § 3 of the 

Convention in terms of the formal approach to risk assessment by national courts, an 

urgent problem arose in drawing attention to the reality of risks as grounds for applying 

preventive measures. 

Problem statement. The purpose of this article is to examine the practice of 

applying preventive measures by national courts through the prism of ECHR decisions 

on determining and justifying the existence of real risks as grounds for applying 

preventive measures. 

Research results: 

The concept and essence of the reality of risks in criminal proceedings 

The reality of risks is a key condition for the lawful application of preventive 

measures in criminal proceedings.  
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In scientific literature, risk in criminal proceedings is considered as the 

probability of negative procedural consequences caused by the possible behaviour of 

the suspect or accused, which may hinder the achievement of the objectives of criminal 

proceedings [5]. In accordance with Chapter 18 of the CPC of Ukraine, the court may 

choose a preventive measure if there are sufficient grounds to believe that the person 

may hide from the pre-trial investigation authorities and/or the court; destroy, hide or 

distort any of the items or documents that are essential for establishing the 

circumstances of the criminal offence; illegally influence the victim, witness, other 

suspect, accused, expert, specialist in the same criminal proceedings; obstruct criminal 

proceedings in any other way; commit another criminal offence or continue the 

criminal offence of which they are suspected or accused [3]. 

Practice and doctrine emphasise that risk assessment should be realistic, not 

hypothetical. Thus, A.L. Dal, in his study on ensuring procedural guarantees of the 

rights, freedoms and legitimate interests of individuals when applying preventive 

measures, points out that when choosing such measures, close attention must be paid 

to the need to comply with procedural guarantees due to their significant impact on the 

rights of individuals [4]. 

The ECHR in Letellier v. France (No. 12345/86, para. 55) noted that interference 

with an individual's freedom is permissible only in the presence of clearly established 

and sufficiently substantiated risks that demonstrate a real threat to rights or procedural 

order. 

The concept of risk reality combines two components: factual, related to the 

specific circumstances of the case, and legal, which defines the limits of the legality of 

intervention.  

The factual component implies that risk assessment should be based on specific 

and verified circumstances of the case, rather than on assumptions or general 
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characteristics of the person. These may include, in particular, previous evasion of pre-

trial investigation and/or trial, the existence of close ties that contribute to the 

obstruction of criminal proceedings, or behaviour that indicates the possibility of 

committing a new offence. The factual component ensures the objectivity of the risk 

assessment and guarantees that the preventive measure is applied only in the presence 

of real threats. 

The legal component defines the limits of the legality of state interference in 

individual rights, i.e. it establishes that even the existence of real risks does not give 

unlimited powers to the court or the prosecution. It includes compliance with the 

principles of proportionality and necessity of interference, mandatory justification of 

court decisions, and control over the application of preventive measures in accordance 

with the requirements of the Constitution of Ukraine and international standards, in 

particular Articles 5 and 6 of the Convention for the Protection of Human Rights and 

Fundamental Freedoms (ECHR, Letellier v. France, No. 12345/86, para. 55). 

A comprehensive combination of factual and legal components allows for the 

establishment of a real, rather than formal, risk, ensuring that the preventive measure 

is lawful and justified. This approach ensures that a person's freedom is restricted only 

when there is a real threat to the procedural order or the security of justice, and not on 

the basis of assumptions, family ties or stereotypes about the behaviour of the 

suspect/accused. 

Only a comprehensive assessment of these aspects ensures that the preventive 

measure is proportionate and justified. 

Criteria for assessing the reality of risks and the standard of proof: 

"sufficiently established facts" 

The assessment of the reality of risks in criminal proceedings is carried out on 

the basis of clearly defined criteria that combine factual and legal aspects. The main 



 
COLLECTION 
"SCIENTIFIC BULLETIN OF THE RESEARCH INVESTIGATION PROBLEMS OF PRE-TRIAL INVESTIGATION" 2026-1
                                                                                                                                                                   ISSN 2786-7900 
  

COLLECTION "SCIENTIFIC BULLETIN OF THE SCIENTIFIC RESEARCH INSTITUTE PROBLEMS 
OF PRE-JUDICIAL INVESTIGATION" 2026 

 

criteria include: the nature and severity of the alleged offence, previous actions of the 

person indicating evasion of pre-trial investigation and/or court or influence on 

witnesses, the existence of close ties that could impede criminal proceedings, as well 

as specific circumstances that increase the risk of committing a new crime. Each of 

these criteria must be confirmed by evidence that must be examined in court, which 

excludes subjective assumptions or abstract assessments.  

Scientific literature emphasises that the system of procedural guarantees of the 

rights of participants in criminal proceedings includes mandatory assessment of 

evidence and comprehensive clarification of circumstances for the application of 

preventive measures, while their absence or formality makes the application of the 

measure unjustified and may lead to a violation of the principle of fair trial. It is on this 

approach that the modern doctrine is based, linking procedural guarantees to the 

effectiveness of criminal proceedings and the protection of individual rights [7]. This 

is particularly important in cases where the risks are not obvious and require a detailed 

analysis of the individual's actions and their impact on the course of criminal 

proceedings. 

An important element is the application of the standard of "sufficiently 

established facts" formulated in the practice of the ECHR. This standard provides that 

interference with a person's rights, including restrictions on freedom or the application 

of preventive measures, is permissible only if there are clearly established, consistent 

and convincing facts. The court is obliged to justify why the available facts pose a real 

risk and to separate them from speculation or assumptions. In the case of Vrenčev v. 

Serbia (application No. 2361/05), the ECHR emphasised the need to establish a real 

risk of obstruction of proceedings as a basis for restricting freedom. Therefore, state 

authorities must prove the existence of a real connection between the person and the 
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potential risk, and automatic identification of family or professional ties with risk is 

unacceptable.  

In academic literature, standards of proof are considered a key element of 

criminal justice aimed at ensuring the correct establishment of the circumstances of 

criminal proceedings: they determine what factual circumstances must be proven, to 

what degree of certainty, and what mechanisms of evidence assessment are applied by 

the court. The standards themselves are part of a system of legal norms that guarantee 

the balance of procedural decisions, in particular taking into account the presumption 

of innocence and the requirements of a fair trial [8]. 

In other words, the court cannot automatically assume that the existence of 

family or business ties with a person suspected of committing a criminal offence creates 

a risk without specific evidence of influence or control. 

Ukrainian researcher A.V. Piddubna notes that the system of procedural 

guarantees includes a set of legal norms and mechanisms that ensure the protection of 

the rights of participants in criminal proceedings at the stages of pre-trial investigation 

and court proceedings, and must ensure the objectivity, impartiality and legality of 

procedural decisions [7]. 

Thus, the application of a preventive measure based on real risks requires a 

systematic and comprehensive assessment of the evidence, including the specific 

circumstances of the case, the behaviour of the individual and the relationship between 

the potential risk and the measure of procedural coercion. Failure to comply with these 

requirements may indicate a violation of Article 5 of the Convention, as it calls into 

question the legality and proportionality of the interference with the person's rights, 

violates the principles of legal certainty and ensuring a fair balance between the 

interests of the state and the person, and indicates the application of a preventive 

measure without sufficient legal grounds and objective judicial review. 
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Therefore, the application of a preventive measure based on real risks requires a 

systematic and comprehensive assessment of the evidence. 

The practice of assessing the reality of risks and the shortcomings of the prosecution 

Assessing the reality of risks as grounds for applying preventive measures is a 

critical stage in criminal proceedings. In accordance with Articles 177 and 183 of the 

Criminal Procedure Code of Ukraine, courts are required to establish the existence of 

specific facts indicating the risk of a suspect absconding from pre-trial investigation, 

obstructing criminal proceedings or committing another criminal offence. At the same 

time, the practice of the ECHR emphasises that such risks must be assessed on the basis 

of evidence that sufficiently establishes their existence, rather than on the basis of 

abstract or presumed circumstances. 

Thus, in the case of Jecius v. Lithuania (No. 34578/97), the ECHR noted that 

detention is possible only if there is "specific and convincing evidence" justifying the 

risk of absconding from justice. Similarly, in the case of Vrenčev v. Serbia (No. 

2361/05), the Court emphasised that restricting freedom in the absence of an 

established risk violates Article 5 § 1 of the Convention. In Smirnova v. Russia (Nos. 

46133/99 and 48183/99), it was confirmed that the court must examine the availability 

of alternative measures that are less restrictive for the person and assess the 

proportionality of the interference. 

Domestic practice shows that during court proceedings, the prosecution often 

fails to provide sufficient factual basis to prove the existence of risks provided for in 

Article 177 of the Code of Criminal Procedure of Ukraine, limiting itself to formal 

characteristics (e.g., criminal record or social status) without analysing the specific 

circumstances of the case. In scientific doctrine, this is considered a violation of 

procedural standards of evidence, which can lead to formalisation of the process and 

violation of the rights of the suspect or the accused. In particular, in an article by A. V. 
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Panov and N. V. Skidan emphasise that the justification of proven risks must be based 

on specific facts and their analysis, rather than on abstract or hypothetical 

circumstances, since the CPC of Ukraine must contain criteria that justify the likelihood 

of the relevant risks occurring (e.g. the risk of absconding or influencing witnesses) 

[6].  

The shortcomings of the prosecution are also evident in the inept formulation of 

risks in motions for preventive measures. Arguments are often declarative in nature 

and are not supported by adequate evidence, testimony or other case materials. This 

may lead to courts reviewing decisions on the application of preventive measures and 

paying attention to the assessment of the evidence presented. In these circumstances, 

when considering appeals against a investigating judge's decision to remand a person 

in custody, the courts of appeal decide on the imposition of an alternative preventive 

measure in the form of bail, which demonstrates the practical implementation of 

appellate control over the application of preventive measures in criminal proceedings.  

In such control, the decisive factor is the evidentiary justification of the existence 

of risks in accordance with Article 177 of the Criminal Procedure Code of Ukraine, in 

particular, the actually established circumstances that may justify the predicted risks 

(hiding, influencing witnesses, etc.), and not just references to risk categories or formal 

characteristics of a person. 

In order to eliminate formalism in the approach to assessing and substantiating 

real risks, it is necessary to clearly define the mandatory elements of evidentiary 

verification at the legislative level: documentary data, testimony, expert opinions, etc. 

Improving legislation in this area will help reduce formalism and increase the 

effectiveness of legal control over the application of preventive measures. 

ECHR practice in establishing real risks and its significance for national criminal 

proceedings 
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ECHR practice plays a key role in shaping approaches to assessing the reality of 

risks that justify the application of preventive measures. The court's decisions 

emphasise that national courts cannot conclude that risks exist on the basis of general, 

formal statements. Conclusions must be based on proper, convincing and specific 

grounds that allow for the establishment of real threats to justice or procedural order. 

In the case of Hysa v. Albania of 21 February 2023, the ECHR found that the 

domestic courts had failed to provide adequate justification for the risk of absconding 

and reoffending. The judges of first instance limited themselves to general references 

to the possibility of flight and potential repetition of criminal behaviour without a 

detailed analysis of the specific circumstances and which elements of the case indicated 

such risks. The decision states that mere references to the seriousness of the charges 

and formal assertions about the risks cannot be considered sufficient grounds for 

restricting a person's liberty. The court expected the national courts to establish what 

specific personal circumstances, behaviour or other circumstances led them to 

conclude that there was a risk of flight or reoffending at the time of the decision. There 

is no explanation of the nature of these risks. The absence of such an analysis led the 

ECHR to conclude that there was insufficient reasoning and a violation of the 

Convention.  

The Court applied similar approaches in the case of Rikodubskyy and Others v. 

Ukraine of 22 January 2026, where it found that Ukrainian courts had referred to 

hypothetical risks – escape, obstruction of justice or pressure on witnesses – but 

without specific evidence to substantiate these risks at the time of the extension of the 

preventive measure. , the Court noted that formal references to risks without an 

assessment of the specific circumstances of the case and without specific facts are 

insufficient to justify the restriction of liberty, as they do not make the risk factual, but 

leave it at the level of possibility or assumption. As a result, the ECHR found that the 
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refusal of the national courts to provide specific circumstances and evidence that would 

justify the risks was contrary to the requirements of Article 5 §1 of the Convention 

regarding the justification of detention. 

These decisions of the ECHR reflect the Court's established approach, according 

to which the mere fact of the seriousness of the charges or the potential possibility of 

escape does not automatically create real risks. These conclusions are consistent with 

older ECHR precedents on detention, where the Court emphasised the need to establish 

convincing, well-founded facts justifying the restriction of liberty. Thus, in the practice 

of the ECHR, it has been noted that the risk of absconding can only be proven when it 

is supported by specific evidence, in particular previous attempts to abscond, failure to 

appear when summoned for procedural actions, connections that allow one to evade 

procedural control, or other specific circumstances that go beyond abstract statements 

and assumptions. 

National courts in Ukraine must implement these approaches of the ECHR in 

their practice by thoroughly investigating the facts and arguing the risks at each stage 

of the decision-making process on the application or continuation of detention or other 

preventive measures. This requires not only a formal description of the risks, but also 

a consistent comparison of the facts of the proceedings with the criteria derived from 

the practice of the ECHR. For example, the compliance of a decision with the 

requirements of Article 5 §1 of the Convention depends on the existence of real 

grounds, established at a specific moment, which show that the person may indeed 

evade pre-trial investigation, pose a threat to the administration of justice or otherwise 

obstruct the process – and all this must be reflected in the reasoning part of the court 

decision. 

It is also important to note that the practice of the ECHR does not prohibit 

detention in all cases, but requires that the preventive measure be proportionate, 



 
COLLECTION 
"SCIENTIFIC BULLETIN OF THE RESEARCH INVESTIGATION PROBLEMS OF PRE-TRIAL INVESTIGATION" 2026-1
                                                                                                                                                                   ISSN 2786-7900 
  

COLLECTION "SCIENTIFIC BULLETIN OF THE SCIENTIFIC RESEARCH INSTITUTE PROBLEMS 
OF PRE-JUDICIAL INVESTIGATION" 2026 

 

justified and supported by convincing evidence of risk. For national courts, this means 

that they must avoid mechanically copying risk formulas from the prosecutor's motions 

and instead generate an independent assessment of the evidence confirming the 

existence of specific risks. 

It is precisely this practice that will promote respect for human rights in criminal 

proceedings and reduce the number of violations identified by the ECHR. 

Thus, the practice of the ECHR in the cases of Hysa v. Albania and Rikodubskyy 

and Others v. Ukraine demonstrates that only duly established and justified risks can 

be grounds for restricting a person's freedom, and national courts must adhere to this 

standard in each specific case.  

Conclusions. Analysis of the reality of risks as grounds for applying preventive 

measures in criminal proceedings shows that effective protection of human rights 

depends on a combination of factual and legal components of risk assessment. National 

courts must adhere to the standard of “sufficiently established facts”, ensuring proper 

justification of each risk, verification of the reliability of evidence and independent 

assessment of the positions of the parties. Failure to comply with these requirements 

leads to a violation of Article 5 of the Convention and creates grounds for appealing 

decisions to the ECHR. In this regard, in order to improve criminal procedural 

legislation, it is proposed to: establish clear requirements for justifying risks in motions 

and court decisions; introduce methodological recommendations for judges on risk 

assessment, taking into account international practice; provide for control over the use 

of hypothetical risks and mechanisms to protect the rights of suspects/accused persons 

from unjustified restrictions on their freedom. The implementation of these measures 

will contribute to improving the effectiveness of criminal proceedings, ensuring a 

balance between public interests and individual rights, and reducing the risk of 

violations in national practice. 
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