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Abstract.The article is devoted to a comprehensive analysis of the issue of the
admissibility of questioning a lawyer as a witness in criminal proceedings and ensuring
attorney-client privilege as a fundamental guarantee of the right to defence. The author
examines the conflict between a lawyer's duty to give truthful testimony and the duty
to maintain professional secrecy that arises in criminal proceedings when investigators
summon a lawyer for the purpose of obtaining evidence or putting pressure on him.
The article analyses the provisions of the Constitution of Ukraine, the Criminal
Procedure Code and the Law of Ukraine ‘On the Bar and the Practice of Law’, which
enshrine the rights of lawyers and guarantee the protection of attorney-client privilege.
Particular attention is paid to the dual legal nature of attorney-client privilege: as an
individual guarantee of the client's right to defence and as a public guarantee of

society's trust in the institution of the bar.
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International standards are considered, in particular Recommendation No.
R(2000)21 of the Committee of Ministers of the Council of Europe and the practice of
the ECHR, which confirm the need to protect attorney-client privilege and limit
interference in the professional activities of attorneys. The ethical aspects of the
practice of law are analysed, in particular the preservation of client trust, public welfare
and professional autonomy, which are the basis of the independence of the legal
profession.

Ways to improve Ukraine's national legislation are proposed: establishing an
absolute prohibition on questioning a lawyer about a client without written consent,
defining criteria for exceptions to prevent serious crimes, introducing procedural
guarantees and judicial control of the proportionality of interference, and harmonising
norms with international practice. The author emphasises that effective protection of
attorney-client privilege contributes to fair criminal proceedings, the realisation of the
right to defence, and the formation of public trust in the legal system.

Keywords: attorney-client privilege, witness immunity, interrogation of a
lawyer, right to defence, abuse of procedural powers, international standards.

Introduction. The right to defense is a fundamental guarantee in any state
governed by the rule of law. Article 129 of the Constitution of Ukraine includes the
right to defense among the basic principles of judicial proceedings [1], which is
duplicated in Article 7 “General Principles of Criminal Proceedings™ of the Criminal
Procedure Code of Ukraine (hereinafter referred to as the CPC of Ukraine).

According to Article 20 of the CPC of Ukraine, one of the components of the
right to defense is the use of legal assistance from a defense attorney [2]. Its
implementation is impossible without the institution of attorney-client privilege, which
is the basis of trust between a lawyer and a client. However, in the practice of criminal

proceedings, the question of the admissibility of questioning a lawyer as a witness often
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arises. Such a situation creates a conflict between the obligation of a person to give
testimony and the professional obligation of a lawyer to maintain secrecy.

Analysis of recent publications and research. General issues related to
procedural sources of evidence and especially regarding obtaining evidence through
investigative (search) actions were investigated by Yu.M. Groshevy, G.K.
Kozhevnikov, E.D. Luk’yanchikov, V.T. Malyarenko, M.M. Mykheenko, V.T. Nor,
M.A. Pogoretsky, V.O. Popelyushko, S.M. Stakhivsky, V.M. Tertyshnyk and others.

Compliance with the institute of attorney-client privilege and ensuring witness
immunity in scientific research was paid attention to by M.Yu. Barshchevsky, V.O.
Borchenko, A.B. Voynarovych, N.A. Kolokolova, V.A. Lazareva, A.V. Ragulina,
V.Yu. Panchenko, S.L. Savitskaya, L.D. Udalova, V.M. Khabibullin, etc.

At the same time, the problem of conducting an interrogation of a lawyer as a
witness remains relevant, since it affects the constitutional right to defense and the
principle of a fair trial (Article 6 of the ECHR).

Statement of the task. The purpose of the article is to scientifically understand
the problem of questioning a lawyer as a witness in terms of ensuring the completeness
of evidence and protecting attorney-client privilege, which requires a comprehensive
approach of not only legal but also ethical analysis with a comparative legal study of
international practice.

Research results. A witness is an individual who knows or may know the
circumstances that are subject to proof during criminal proceedings and who is
summoned to give testimony (Article 65 of the Code of Criminal Procedure of Ukraine)
[2].

When an investigator summons a lawyer for questioning, a procedural conflict
arises. Thus, the questioning of a lawyer as a witness is a specific conflict, which is

based on the opposition of two procedural institutions:
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— the general obligation of a witness to give truthful testimony, which ensures
the completeness and objectivity of the trial;

— the special status of a lawyer, who, in accordance with national and
international standards, is obliged to maintain attorney-client privilege.

The criminal procedural legislation (Article 65 of the Code of Criminal
Procedure of Ukraine) stipulates that a lawyer cannot be questioned about
circumstances that have become known to him in connection with the performance of
professional duties. However, the lack of clear boundaries of this prohibition creates
opportunities for ambiguous interpretation and abuse.

In this regard, investigators abuse their procedural rights and summon lawyers
for questioning as witnesses not in order to obtain (collect) evidence or verify already
obtained evidence in a specific criminal proceeding, which is the purpose of any
investigative (detective) action in accordance with Article 223 of the Code of Criminal
Procedure of Ukraine, but because of the intention to exert pressure for an active and
principled legal position in the client’s case [6].

Scientists note that attorney-client privilege has a dual legal nature:

] individual — as an element of the implementation of a specific client’s right to
protection;

] public — as a tool for ensuring public trust in the institution of the bar as a
whole.

Thus, Zaborovsky V.V. considers attorney-client privilege as information that is
protected on the one hand — in the interests of the client, and on the other — represents
a public interest, which prohibits its forced disclosure without the client’s consent.
Thus, the dual nature of secrecy is manifested: as an individual and as a public
guarantee [9].

In turn, Krupnova L.V. emphasizes the moral and ethical significance of lawyer

secrecy. It not only determines the rights and obligations of the participants in the
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process, but also plays the role of a principle of advocacy, reflecting social trust in the
system and its institutions. This emphasizes its public function, along with the role of
protecting the client [10].

Supporting the above positions, we believe that it is this duality that determines
the need for a particularly cautious approach to the possibility of questioning a lawyer,
since interference in the sphere of lawyer secrecy without sufficient guarantees can call
into question the fairness of the entire trial, which contradicts the principles enshrined
in Article 6 of the Convention for the Protection of Human Rights and Fundamental
Freedoms.

The issue of the admissibility of questioning a lawyer as a witness has been
resolved differently in the legal systems of the world, which is due to the historical
features of the formation of the legal profession and the priorities of the criminal
process.

In most countries of the European Union, the principle of absolute protection of
lawyer-client privilege applies. Thus, the legislation of Germany, France, Poland and
Italy expressly prohibits the use of a lawyer's testimony against his client. The only
exception is the client's voluntary waiver of secrecy, which allows the lawyer to give
testimony.

The European Court of Human Rights (hereinafter referred to as the ECHR) has
consistently defended this approach. In the case of Michaud v. France (Application no.
12323/11) [13] the court noted that lawyer-client privilege is "one of the foundations
of a fair trial", and any interference is possible only if there are compelling and
proportionate grounds. A similar position can be traced in the cases of André and
Others v. France (Application no. 18603/03) [14] and Sallinen and Others v. Finland
(Application no. 50882/99) [15].

Ukrainian legislation contains a general provision on the impossibility of

questioning a lawyer regarding circumstances that constitute attorney-client privilege
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(Article 65 of the Code of Criminal Procedure of Ukraine, Articles 22, 23 of the Law
of Ukraine “On the Bar and Legal Practice”).

Part 2 of Article 65 of the Code of Criminal Procedure of Ukraine stipulates that
the following persons may not be questioned as witnesses:

1) a defense attorney in criminal proceedings — about circumstances that have
become known to them in connection with the performance of the functions of a
representative or defense attorney;

2) attorneys — about information that constitutes attorney-client privilege [2].

Thus, this provision establishes the double immunity of an attorney: procedural
(as a defense attorney) and professional (as an attorney in general). It serves as a
fundamental guarantee of the independence of the legal profession and the right to
defense.

Article 22 of the Law of Ukraine “On the Bar and Advocacy” defines attorney-
client privilege as confidential information that has become known to an attorney and
other persons who are in an employment relationship with an attorney in connection
with the performance of professional duties [3]. This definition is consistent with
international standards, in particular Recommendation No. R(2000)21 on freedom of
exercise of the profession of lawyer of the Committee of Ministers of the Council of
Europe on the independence and role of judges, which include the protection of lawyer-
client privilege as a fundamental guarantee of the right to defence [4].

Clause 2, Part 1, Article 23 of the Law of Ukraine “On the Bar and Legal
Practice” establishes a prohibition on the requirement to provide information
constituting lawyer-client privilege from a lawyer and persons in employment relations
with a lawyer [3]. This is an important guarantee of the independence of legal practice
and the protection of clients’ rights. Such a prohibition is consistent with international

standards, in particular Recommendation No. R(2000)21 on freedom of exercise of the
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profession of lawyer of the Committee of Ministers of the Council of Europe, which
emphasise the need to protect lawyer-client privilege to ensure effective justice [4].

Clause 4, Part 1, Article 23 of the Law of Ukraine “On the Bar and Legal
Practice” establishes a ban on bringing to justice a lawyer or persons whose right to
practice law has been suspended or suspended, in connection with the performance of
their professional duties [3]. This is a key guarantee of the independence of the bar and
the protection of the rights of lawyers. Such a ban complies with international
standards, in particular Recommendation No. R(2000)21 on the freedom to practice
the profession of lawyer of the Committee of Ministers of the Council of Europe, which
emphasizes the need to protect lawyers from any forms of pressure or persecution for
their professional activities [4].

A systematic interpretation of the norms indicates the legislator’s desire to
ensure the independence of the bar and guarantees of the rights of lawyers in
accordance with international standards and contribute to the formation of an effective
justice system in Ukraine.

However, the absence of a clear list of exceptions creates risks of uneven
application of the norms and pressure on lawyers by the prosecution.

We draw your attention to the fact that the legal profession is based on the
principle of trust between the lawyer and the client. Forcing a lawyer to give testimony
concerning his client calls into question the very moral basis of the profession.

Boykov A.D., Getman A.I., Gayvoronska V., Kuzmenko S. highlight several key
ethical arguments [5, 7, 8, 11]:

1. Maintaining trust is the basis of effective legal practice. Clients must be sure
that their confidential information will not be disclosed without their consent. This
ensures openness and honesty in the interaction between the lawyer and the client,

which is critically important for the effective protection of the client's rights.
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2. Public good - attorney-client privilege contributes to the stability of the legal
system, increasing the effectiveness of protection and trust in the judiciary. Ensuring
confidentiality of information allows clients to openly share important information
with their attorney, which in turn contributes to more efficient and fair justice.

3. Professional autonomy — a lawyer should not become a tool of evidence
against his client. This guarantees the independence of the lawyer in the performance
of his duties and protection of the client’s interests, which is the basis of a legal state.

Agreeing with these arguments, we believe that in any case, coercion by the
investigator to give testimony by a lawyer can create negative consequences, namely:
clients will begin to limit the amount of information they trust the lawyer; the
effectiveness of the legal profession as an institution will decrease; the risk of legal
errors will increase due to insufficient information for defense.

Interrogation of a lawyer as a witness 1s a unique collision between two
fundamental institutions: the right to defense and the duty of the witness to give truthful
testimony.

In this regard, before the start of investigative (detective) action, the lawyer must
warn the investigator about attorney-client privilege and, referring to the norms of the
law, warn:

— in accordance with Part 8 of Art. 244 of the Criminal Procedure Code of
Ukraine on refusal to give testimony in connection with the preservation of the
professional secrecy of the defense attorney;

— on filing an application with the relevant authorities to hold the investigator
criminally liable for coercing him to give testimony during interrogation by means of
illegal actions, which include demanding from the attorney to provide information
related to attorney secrecy (Article 373 of the Criminal Procedure Code of Ukraine).

In any case, the summoning of an attorney as a witness cannot be aimed at

obtaining admissible evidence, since any information from this source is a priori
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subject to exclusion from the evidence base. This summoning does not contribute to
ensuring the task of criminal proceedings (Article 2 of the Criminal Procedure Code of
Ukraine): a prompt, complete and impartial investigation [2]. However, it is used as a
tool for pressure on the attorney, which is a manifestation of abuse of procedural rights,
which contradicts both national guarantees and international standards.

As Pogoretsky M.A. correctly noted, the use of procedural powers for purposes
other than their intended purpose is a form of abuse of law [12]. We believe that
summoning a lawyer as a witness to exert pressure or discredit his activities falls under
this category, as it is intended to influence the activity and independence of the
defender, to force him to change his position in the case.

The countries of the European Union, through compliance with the principle of
legal secrecy, ensure the effective implementation of the right to defense. In Ukraine,
despite the existing guarantees of legal secrecy, national legislation needs further
improvement in order to specify the norms in order to avoid the risks of arbitrary
interpretation. We believe that it is necessary to:

- establish at the law level an absolute ban on questioning a lawyer as a witness
regarding a client without his written consent;

- determine clear criteria for exceptions (for example, to prevent serious crimes);

- introduce procedural guarantees, in particular judicial control with a mandatory
assessment of the proportionality of the intervention;

- develop national standards in harmony with international practice, in particular
with the ECHR, to ensure a fair trial.

Conclusion. Calling a lawyer as a witness beyond the purposes provided for in
Art. 223 of the Criminal Procedure Code of Ukraine, not only does not meet the
objectives of the criminal process, but is also used as a means of pressure on a lawyer
for his principled position, which constitutes an abuse of procedural rights and violates

the fundamental guarantees of the right to defense. Unequivocally, the interrogation of
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a lawyer should remain a last resort, the application of which must be justified,
proportionate and not undermine the fundamental rights of the client to defense and
public trust in the institution of the bar.

Despite the existing guarantees for the protection of lawyer-client privilege,
national legislation requires further improvement, since in practice it does not yet fully
comply with the standards set by Recommendations No. R(2000)21 on the freedom to
practice the profession of lawyer of the Committee of Ministers of the Council of
Europe and the practice of the ECHR.

Thus, further improvement of Ukrainian legislation should be based on the
practice of the ECHR and the standards of the Council of Europe, where lawyer-client
privilege is recognized not only as a professional guarantee, but also as a fundamental

element of the right to a fair trial.
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