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Annotation. The criminal law nature of the crime of aggression is examined,
taking into account the norms of international law. The international legal context of
the formation of the concept of aggression is considered: from the provisions of the
1928 Paris Pact to the provisions of the Rome Statute of the International Criminal
Court and UN resolutions, in particular regarding aggression against Ukraine. The
objective and subjective characteristics of the crime provided for in Article 437 of the
Criminal Code of Ukraine (hereinafter referred to as the CC of Ukraine), which
provides for liability for planning, preparing, unleashing, and waging an aggressive
war, are analyzed. Attention is also paid to the correlation between the concepts of
“aggressive war” and “armed conflict” (considered in the context of international law),

the application of national and international standards for the classification of crimes,
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as well as the identification of the perpetrator of the crime and the specifics of
classifying the crime of aggression in conjunction with war crimes. Emphasis is also
placed on the importance of the accurate use of international legal terms in national
legislation and the need to further improve Article 437 of the Criminal Code of
Ukraine, taking into account the practice of the Supreme Court and international
judicial institutions, in order to ensure legal certainty and the inevitability of
responsibility for the crime of aggression.

In particular, the following conclusions were made. The term “aggressive war”
used in Article 437 of the Criminal Code of Ukraine: firstly, cannot be interpreted
without taking into account the norms of international law, since its etymology is
directly related to inter-state relations; secondly, it must be understood in the context
of the provisions of the UN Charter, UN General Assembly resolutions, and the
provisions of the Rome Statute of the International Criminal Court. If all the necessary
elements of crimes providing for liability for aggression and war crimes are present,
the actions of a person are subject to qualification under the actual combination of the
crime of aggression provided for in Article 437 of the Criminal Code of Ukraine and
war crimes provided for in Article 438 of the Criminal Code of Ukraine.

Key words: crime of aggression, aggressive war, criminal liability, armed
conflict, elements of a crime, international law, Rome Statute, Supreme Court, war

crimes, perpetrator of a crime.

Problem statement. The priority activity of many international institutions in
the modern world is to protect peace from aggressive actions that are recognised as
criminal due to their nature. The crime of aggression is recognised as one of the most
serious crimes against peace and the security of humanity. Despite this, there has been

an escalation of unlawful inter-state encroachments, the main purpose of which is to
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destabilise the political, economic and social systems in foreign territories and/or to

seize these territories.

An important step in the development of international law and the understanding
of aggression as a crime against peace was the 1928 Paris Pact (Briand-Kellogg Pact),
a key act that made it possible to transform the ‘right to war’ into the principle of its
prohibition. Under this international legal act, states are obliged to resolve disputes by
peaceful means — war cannot be a means of resolving inter-ethnic conflicts. In short,
the 1928 Paris Pact laid the foundations for many declarative documents, one of which
is the UN Charter, which defines aggression as the unlawful use of force against the

sovereignty of another state [1].

The 2001 Criminal Code of Ukraine is the first national codified act in which
criminal offences against peace, security of humanity and international law and order,
including the crime of aggression, are combined in a special section entitled ‘Criminal
offences against peace, security of humanity and international law and order’. This
ensured that Ukraine complied with its international obligations to criminalise
violations of the laws and customs of war, as provided for in the Geneva and Hague

Conventions and their additional protocols.

Purpose of the study. The purpose of the study is to conduct a thorough analysis
of the crime of aggression as provided for in the criminal law of Ukraine. Tasks aimed
at achieving the objective: to take into account international legal standards of the crime
of aggression; to determine the objective and subjective characteristics of the crime of
aggression; to establish the relationship between the concepts of ‘aggressive war’ and
‘armed conflict’; to outline issues related to the classification of the crime provided for

in Article 437 of the Criminal Code of Ukraine, which require urgent resolution.
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State of scientific development of the issue. The issue of the crime of aggression
has been studied in scientific literature mainly in the context of international law and
criminal law. Significant attention to the issues of qualifying the crime of aggression
and defining the structural elements of the crime is paid by authors who analyse the
provisions of the UN Charter, UN General Assembly Resolution No. 3314 (1974), the
Rome Statute of the International Criminal Court and the practice of the International
Tribunal in Nuremberg (H. N. Behruz, P. Malanchuk, M. 1. Topolnytska). Domestic
researchers (O. V. Bazov, O. M. Bronevytska, V. P. Kolesnyk, V. O. Navrotsky, H. V.
Oliinyk, V. P. Popovich) are studying the implementation of international law norms
in the Criminal Code of Ukraine and the issues surrounding the application of Article
437 of the Criminal Code of Ukraine, analysing the relationship between the concept
of war aggression set out in its provisions and the concept of ‘aggression’ contained in

international documents.

At the same time, despite the increased attention to the international legal aspect
of the crime of aggression, domestic science has not yet sufficiently covered: the
practical aspects of the application of Article 437 of the Criminal Code of Ukraine, in
particular the problems of determining the subject of the crime, its correlation with war
crimes (Article 438 of the Criminal Code of Ukraine); conflicts in law enforcement.
Evidence of this is the gap in the doctrinal understanding and awareness of the crime
of aggression. Therefore, this crime requires further scientific analysis, primarily in
order to bring it into line with international standards and improve its criminal law
regulation (liability under Article 437 of the Criminal Code of Ukraine, development
of a mechanism for establishing a Special Tribunal to hear cases of aggression against

Ukraine, etc.).
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Presentation of the main material. Article 437 of the Criminal Code of Ukraine,
contained in Section XX of the Special Part of the Criminal Code of Ukraine, ‘Criminal
Offences against Peace, Security of Humanity and International Legal Order,” provides
for criminal liability for planning, preparing, unleashing and waging aggressive war.
In its ruling of 28 February 2024, the Grand Chamber of the Supreme Court emphasised
that the object of the crime of aggression is peace as an element of international legal
order, and the crime itself is committed against another state, which indicates its inter-

state nature [3, paras. 37, 43].

The crime provided for in Article 437 of the Criminal Code of Ukraine has two
separate elements: the first element is the planning, preparation or waging of an
aggressive war or military conflict, as well as participation in a conspiracy aimed at
committing such acts; the second element is the waging of an aggressive war or

aggressive military actions.

When analysing the elements of the crime of aggression and its structural
components, it is worth noting that in part 1 of Article 437 of the Criminal Code of
Ukraine, the legislator uses the terms ‘aggressive war’ and ‘military conflict’ in
parallel: ‘Planning, preparing or waging an aggressive war or military conflict’. The
use of the coordinating conjunction ‘or’ between these terms indicates their distinction
and mutual exclusion, rather than their identity or compatibility. At the same time,
national criminal legislation does not provide definitions of these terms at the
legislative level, which makes it impossible to interpret them unambiguously within
the Criminal Code of Ukraine itself. Given this situation, it is necessary to refer to other
sources of law, primarily international legal acts and regulatory legislation, in order to

clarify the meaning of each of these concepts and establish their relationship.
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The concept of ‘aggressive war’ first appeared in Ukrainian criminal law in
Article 63 of the Criminal Code of the Ukrainian SSR, ‘Propaganda of War,” which
provided for liability for public calls for aggressive war or military conflict. This
provision was based on the provisions of the Charter of the Nuremberg Tribunal (in
other words, the International Military Tribunal). Thus, the term ‘aggressive war’ is
used in paragraph “a” of Principle VI of the said Charter — such actions are considered
crimes against peace: "1) planning, preparing, initiating or waging a war of aggression
or a war in violation of international treaties or agreements; (i1) participation in a
common plan or conspiracy to commit any of the acts mentioned in subparagraph (i)."
These provisions became the legal basis for enshrining the relevant norm in Article 437

of the Criminal Code of Ukraine.

For a complete and accurate understanding of the concept of ‘aggressive war’,
two components must be taken into account: “war” as a phenomenon; and a specific
form of war — ‘aggressive war’. In addition, it is impossible to limit oneself to national
law alone, because the definition and classification of this crime are based on the norms
of international law, in particular the provisions of the UN Charter and the precedents
of international tribunals. This ensures a unified and universally recognised
understanding of the crime of aggression, which is one of the most serious international

crimes.

In international law, international crimes are characterised as the most serious
and socially dangerous violations of the fundamental principles and norms of the
international legal order, which infringe on universal human values and pose a real
threat to international peace and security. Given the exceptional level of public danger
and the peculiarities of the legal constructs of such crimes, responsibility for their

commission in modern conditions rests not only with the state as a subject of
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international law, but also with specific individuals guilty of implementing criminal
policies. This applies, in particular, to state officials or persons who actually acted on
behalf of the state before being brought to international criminal responsibility. That is
why international criminal law covers both the normative consolidation of the elements
of international crimes and the issue of exercising international criminal jurisdiction
over the persons who committed them. In this context, it should be noted that an
international crime should be understood as a culpable act directed against international
security, the world legal order or its individual components, which, as a result of the
concerted will of sovereign states, is recognised as internationally unlawful and

punishable by criminal penalties.

The basis for the classification of international crimes is laid down in the Charter
of the Nuremberg Tribunal and the Judgment of the Nuremberg Tribunal of 1945 —
such crimes are divided into three main categories in these documents: 1) crimes
against peace; 2) war crimes; 3) crimes against humanity. Thus, Article 6 of the Charter
of the Nuremberg Tribunal defines crimes against peace as planning, preparing,
initiating or waging a war of aggression or a war in violation of an international treaty,
agreement or guarantee, as well as participating in a common plan or conspiracy to

commit any of the aforementioned acts.

Today, the term ‘war’ is used less frequently in international law, while the
broader concept of ‘armed conflict’ is often used instead. As noted by M. L
Topolnytska, war is characterised by several key features: first, the declaration of war;
second, the severance of diplomatic relations between the participating states, which is
a direct consequence of the declaration of war; third, the cancellation of bilateral
treaties, including political agreements. The concept of ‘armed conflict’ is broader than

the concept of ‘war’ — it covers any cases of the use of force between states, as well
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as prolonged armed clashes between government forces and organised armed groups
or between such groups within a single state. This makes it possible to more accurately
characterise contemporary forms of violent action that do not always formally fall

under the classic definition of war.

According to P. Malanchuk, in international law, the term ‘war’ has primarily a
formal legal meaning, which allows states to conduct hostilities while officially
denying that they are in a state of formal legal war [9, p. 425]. H. N. Behruz emphasises
the synonymity of the concepts of ‘war’ and ‘aggression’ [10, pp. 558-561], a view
shared by some domestic researchers, in particular O. V. Bazov and V. P. Kolisnyk
[11, p. 127; 12, pp. 115-128]. At the same time, there are alternative approaches to
interpreting these concepts in scientific literature. Thus, aggressive war is defined as
the use of force contrary to international obligations for the purpose of seizing or
annexing the territory of another state, overthrowing the government or carrying out a
coup d'état. The concept of ‘aggressive war’ in international law also serves as the basis

for the formulation of similar norms in national legislation [13, p. 67].

The term ‘war’ 1s not included in the UN Charter. Instead, the terms ‘act of
aggression’ (Articles 1 and 39), “aggression” (Article 53) and ‘aggressive policy’
(Article 52) are used [6], although no detailed definitions are provided — there is only
a general norm on refraining from the use of force: ‘All Members of the United Nations
shall refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other manner
inconsistent with the purposes of the Organisation’ (Article 2, paragraph 4) [6]. This
norm is interpreted as a complete prohibition on the use of force and has the status of
customary international law, therefore even states that are not members of the UN are

obliged to comply with it.

COLLECTION "SCIENTIFIC BULLETIN OF THE SCIENTIFIC RESEARCH INSTITUTE PROBLEMS

OF PRE-JUDICIAL INVESTIGATION" 2026
C_____________________________________________________________________



COLLECTION
"SCIENTIFIC BULLETIN OF THE RESEARCH INVESTIGATION PROBLEMS OF PRE-TRIAL INVESTIGATION" 2026-1
ISSN 2786-7900

According to Article 39 of the UN Charter, the Security Council has the
exclusive right to determine the existence of a threat to peace, a breach of peace or an
act of aggression and to take appropriate decisions on the measures provided for in
Articles 41 and 42 to maintain or restore international peace and security [6]. At the
same time, the UN Charter provides, in particular, for the use of military force by
decision of the Security Council or the implementation of measures by other states on
the basis of mandates granted to them by the UN or regional organisations. Article 51
of the UN Charter provides for the right to individual or collective self-defence in the
event of an armed attack against a UN member, until the Security Council takes the
necessary measures to restore peace. At the same time, such actions by states within
the scope of this right must be immediately reported to the Security Council — they

must not restrict its powers to maintain international peace.

Thus, according to the UN Charter, the concept of ‘war’ is any armed attack
against a state without the sanction of the Security Council or without justified grounds

for self-defence.

As for the concept of ‘aggression’ and its legal definition, it appeared and was
later detailed outside the UN Charter, in international law enforcement practice and

special documents, in particular in UN General Assembly resolutions.

Thus, in UN General Assembly Resolution No. 3314 of 1974, aggression is
understood as the use of armed force by a state against the sovereignty, territorial
integrity or political independence of another state, as well as any other actions that
contradict the provisions of the UN Charter (Article 1) [14]. At the same time, the use
of armed force by a state in violation of the requirements of the UN Charter is

considered prima facie evidence of an act of aggression (Article 2). Article 3 of the
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Resolution provides a list of actions that qualify as acts of aggression [14]. However,
according to Article 4 of the same Resolution, the list of acts of aggression is not
exhaustive. The UN Security Council also has the power to recognise other actions as
acts of aggression on the basis of the provisions of the UN Charter. The identity of the
concepts of ‘aggression’ and ‘war of aggression’ in this document is confirmed by their
synonymous use in Part 2 of Article 6: ‘A war of aggression is a crime against

international peace, and aggression entails international responsibility’ [14].

Thus, the international legal interpretation of the concept of aggression covers
not only the actual use of force, but also the threat of force and preparatory actions,
which makes it possible to effectively regulate the responsibility of states in the event

of a violation of the principles of peaceful coexistence.

At the same time, paragraph 1 of Article 8 bis of the Rome Statute of the
International Criminal Court (hereinafter referred to as the Rome Statute of the ICC)
stipulates that for the purposes of this document, ‘crime of aggression’ means the
planning, preparation, initiation or execution by a person who is actually able to
exercise leadership or control over the political or military actions of a state, an act of
aggression which, by its nature, gravity and scale, constitutes a clear violation of the
UN Charter [15]. Paragraph 2 of Article 8 bis of the Rome Statute of the ICC clarifies
the meaning of the term ‘act of aggression’ and provides a list of acts that qualify as
such acts. At the same time, it should be emphasised that the concept of ‘act of
aggression’ as defined in Article 8 bis, paragraph 2, of the Rome Statute of the ICC is
identical to the definition of ‘aggression’ given in UN General Assembly Resolution
No. 3314 of 14 December 1974. The list of acts defined as acts of aggression is also
similar, corresponding to the provisions of Article 3 ‘Definition of Aggression’ of the

Resolution [14].
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According to the provisions of the ICC Statute, an ‘act of aggression’ means the
use of armed force by a State against the sovereignty, territorial integrity or political
independence of another State, as well as any other actions that are incompatible with
the UN Charter [15]. Further, paragraph 2 of Article 8 bis of the Rome Statute of the
ICC provides a list of acts which, regardless of whether war has been declared, are
recognised as acts of aggression. These include, in particular: invasion or armed attack
by a state against the territory of another state, as well as any military occupation, even
of a temporary nature, or annexation of territory or part thereof by the use of force;
bombing the territory of another state or using any type of weapon against it;
blockading the ports or coastline of a state with the armed forces of another state; armed
attack on the land, sea or air forces or fleet of another state; the use of armed forces
stationed on the territory of another state with its consent, in violation of the terms of
the relevant agreement or the continuation of their stay after the termination of such an
agreement; the provision by a state of its territory to another state for use in the
commission of an act of aggression against a third state; as well as the dispatch by a
state or on its behalf of armed gangs, groups, irregular formations or mercenaries that
carry out armed attacks of such a serious nature that they are equivalent to the above

acts, or the substantial participation of a state in such actions [15].

The above analysis shows that the list of acts constituting the crime of aggression
as defined in Article 8 bis of the Rome Statute of the ICC partially corresponds to the
characteristics of the objective side of the criminal offence provided for in Article 437
of the Criminal Code of Ukraine. This gives grounds to assert the synonymity of the
concept of ‘aggression’ used in the Rome Statute of the ICC and the concept of

‘aggressive war’ enshrined in the national criminal legislation of Ukraine.
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At the same time, the identification of the concepts of ‘aggression’ and
‘aggressive war’ does not mean that the elements of the crime defined in Article 8 bis
of the Rome Statute of the ICC can be automatically or completely transferred to the
criminal offence provided for in Article 437 of the Criminal Code of Ukraine. This is
because Part 2 of Article 1 of the Criminal Code of Ukraine defines the range of socially
dangerous acts that are recognised as criminal offences, as well as the types and limits
of criminal liability for their commission. As O. M. Bronevitska rightly points out, in
order to qualify a person's actions as aggression, it is necessary to determine the

severity of such aggressive actions, their nature and intensity [16, p. 277].

At the same time, given the etymology of the concept of ‘aggressive war’ and
the fact that it is primarily associated with inter-state relations and therefore belongs to
the sphere of public international law, its interpretation outside the context of
international law is methodologically incorrect. As H. Oliynyk rightly points out,
aggression as a crime against the security of humanity applies only to international
conflicts [17, p. 56]. This is precisely what necessitates the interpretation of the concept
of ‘aggressive war’ enshrined in Article 437 of the Criminal Code of Ukraine, taking

into account the provisions of the UN Charter and relevant UN resolutions.

In view of the above, aggressive war should be understood as the use by a state
of armed force against the sovereignty, territorial integrity or political independence of
another state, as well as any other actions incompatible with the purposes and principles

of the UN Charter, manifested in the form of acts of aggression.

For a long time, this criminal law provision, like most of the offences enshrined
in Chapter XX of the Special Part of the Criminal Code of Ukraine, was not actually

used in law enforcement practice and served mainly a declarative function, confirming
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the state's commitment to comply with its international legal obligations. However,
after the start of the Russian Federation's hybrid armed aggression against Ukraine in
2014, significant shortcomings in the legislative wording of Article 437 of the Criminal

Code of Ukraine were revealed.

In particular, no clear definition of the perpetrator of the relevant crime has been
developed, which has led to inconsistent application of this provision in judicial
practice. Over time, this has grown into a serious legal problem: courts, seeking to
bring to criminal responsibility persons involved in armed aggression, have been forced

to operate in conditions of regulatory uncertainty.

In 2024, the Grand Chamber of the Supreme Court, considering an exceptional
legal issue concerning the identification of the perpetrator of the crime of aggression,
formulated a fundamental legal conclusion based on an analysis of international legal
sources and their application in practice. The court noted that the criminal offences
provided for in Article 437 of the Criminal Code of Ukraine can only be attributed to
persons who, due to their official status or actual influence in the state, are able to
exercise decisive control over political or military decisions or direct their
implementation. Such persons also include those who have a real opportunity to
significantly influence political, military, economic, financial, informational and other
processes both within the state and beyond its borders, as well as those who exercise
leadership over certain segments of political or military activity. The proposed
approach is fully consistent with international legal standards, in particular the

provisions of the Rome Statute of the ICC [2, paras. 45-47].

At the same time, in law enforcement practice, a complex and controversial

question arises about the possibility and expediency of qualifying the crime of
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aggression, provided for in Article 437 of the Criminal Code of Ukraine, in conjunction
with war crimes, for which liability is established by Article 438 of the Criminal Code
of Ukraine. The relevance of this issue is due to the fact that aggressive war or military
conflict creates the conditions for the mass commission of war crimes, but does not

absorb them in terms of their legal content.

The crime of aggression infringes upon peace and the international legal order
as a whole, while war crimes are directed directly against the rules and customs of
warfare established by international humanitarian law and cause harm to specific
protected values — the life, health and freedom of the civilian population, prisoners of
war and civilian objects. The difference in the direct objects of the offence, the nature
of the acts and the circle of victims determines the independence of the crimes provided

for in Articles 437 and 438 of the Criminal Code of Ukraine.

In view of the above, the waging of aggressive war or participation in the
planning, preparation, initiation or conduct of such a war does not exclude criminal
liability for specific violations of the laws and customs of war, if such actions took
place. On the contrary, if all the elements of the relevant crimes are present, this
constitutes a real combination of criminal offences, each of which requires a separate

criminal law assessment.

Thus, the correct classification under Articles 437 and 438 of the Criminal Code
of Ukraine must be based on a clear distinction between levels of criminal liability:
strategic — for the crime of aggression, which is related to the adoption of political or
military decisions; tactical — for war crimes, which are expressed in specific unlawful
actions during an armed conflict. This approach is consistent with both the provisions

of national criminal law and established standards of international criminal law.
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Conclusions. As a result of the study, the following conclusions can be drawn.

1. The crime provided for in Article 437 of the Criminal Code of Ukraine is, by
its legal nature, one of the most serious international crimes, infringing on peace as a
fundamental component of the international legal order and the collective security
system based on the principles enshrined in the UN Charter. Its social danger is due to
the fact that aggression is the root cause of other mass violations of human rights and

international crimes.

2. The term ‘war of aggression’ used in Article 437 of the Criminal Code of
Ukraine: firstly, cannot be interpreted without taking into account the norms of
international law, since its etymology is directly related to inter-state relations;
secondly, it must be understood in the context of the provisions of the UN Charter, UN
General Assembly resolutions and the provisions of the Rome Statute of the

International Criminal Court.

3. Despite the partial synonymity of the concepts of ‘aggression’ in the meaning
of Article 8 bis of the Rome Statute and ‘aggressive war’ in Article 437 of the Criminal
Code of Ukraine, their complete identification is methodologically erroneous. The
criminal law assessment of such acts in Ukraine should be based primarily on the
provisions of national criminal law, taking into account international legal standards,

rather than by mechanically transferring them.

4. The concept of aggressive war within the meaning of Article 437 of the
Criminal Code of Ukraine covers only the use of armed force by a state against another
state in forms that are not compatible with those provided for in the UN Charter.
Although economic and information influences may be elements of hybrid warfare or

preconditions for armed aggression, they do not, by their nature, constitute aggression
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as an international crime and cannot be considered as independent forms of aggressive

warfare.

5. The subject of the crime of aggression is special. The acts provided for in
Article 437 of the Criminal Code of Ukraine can only be committed by persons who,
due to their official position or actual influence, are capable of exercising effective
control over or directing the political or military actions of the state. This approach,
enshrined in the legal position of the Grand Chamber of the Supreme Court, is fully
consistent with the doctrine of effective control established in international criminal

law.

6. At the same time, Ukraine's ratification of the Rome Statute and the
amendments to Article 437 of the Criminal Code of Ukraine in 2024 did not
comprehensively eliminate the shortcomings of the criminal law regulation of the
crime of aggression. The formal clarification of the title of the article and the
strengthening of sanctions were not accompanied by the normative consolidation of
the characteristics of the perpetrator of the crime, which preserves the risks of

inconsistent law enforcement.

7. 1f all the necessary characteristics of the relevant offences are present, the
actions of the person are subject to qualification under the actual combination of the
crime of aggression provided for in Article 437 of the Criminal Code of Ukraine and
war crimes provided for in Article 438 of the Criminal Code of Ukraine, as they
infringe upon different objects of criminal law protection and the characteristics of their

objective aspects are different.

Therefore, the effective application of Article 437 of the Criminal Code of

Ukraine requires doctrinal reflection and legislative improvement, taking into account
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Ukraine's international legal obligations, the practice of international judicial
institutions and the legal positions of the Supreme Court, which should contribute to
ensuring the principles of legal certainty and inevitability of responsibility for the crime

of aggression.
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