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Abstract. The scientific article is devoted to the analysis of the peculiarities of
war crimes qualification against the environment in the aspects of national and
international law. It is noted that numerous war crimes, including those that cause
damage to the environment, accompany the international armed conflict on the territory
of Ukraine. Emphasis is placed on the environmental dimension of war, which
manifests itself in the destruction of natural resources, pollution of land, water bodies,
and the atmosphere, damage to critical infrastructure and industrial enterprises, and
creation of risks related to the health of our country's population and the environmental
security of the state. It has been proven that the issue of qualifying war crimes against
the environment should be considered in light of the provisions of the Rome Statute,

as covered by Article 438 of the Criminal Code of Ukraine, and in view of the potential
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to bring the perpetrators to international criminal justice. The mandatory elements of
war crimes against the environment have been identified: object, objective side,
subject, subjective side. Key elements for qualification include the presence of
conflict, the specific nature of the violation, and whether the act was part of a large-
scale or systematic attack.

The conclusion was reached that war crimes against the environment constitute
one of the most dangerous forms of violation of the laws and customs of war, since
their consequences are long-lasting, large-scale, and complex, affecting both the
ecological security of the state and fundamental human rights; the provisions of
international humanitarian law on war crimes against the environment require proper
interpretation. Such crimes are difficult to detect and prove, since the object of the
offense is the environment, which does not always have clearly defined boundaries of
damage, and the consequences may manifest themselves over a long period of time.
During the investigation of war crimes against the environment, the circumstances
surrounding the crime, including the objective (actus reus) and subjective aspects
(mens rea), are examined. National legislation must provide an exhaustive list of crimes
in this category.

Key words: war crimes, environment, classification, criminal liability,
international humanitarian law, environmental safety, international armed conflict.

Introduction. The international armed conflict on the territory of Ukraine is
accompanied by numerous war crimes, including crimes that cause damage to the
environment. The environmental dimension of war is manifested in the destruction of
natural resources, pollution of land, water bodies, the atmosphere, damage to critical
infrastructure and industrial enterprises, which creates risks related to the health of the
population of our country and the ecological security of the state. Under such
conditions, the issue of proper criminal-legal assessment of war crimes against the

environment becomes relevant and requires an urgent solution. Despite the presence in

3BIPHUK <HAYKOBWUM BICHUK HAI MPOBAEM AOCYAOBOIO PO3CAIAYBAHHS» 2025
C_____________________________________________________________________



3bIPHUK
«HAYKOBUM BICHUK HAI NPOBAEM AOCYAOBOI0 PO3CAIAYBAHHS» 2025-2
ISSN 2786-7900

the Criminal Code of Ukraine (hereinafter referred to as the Criminal Code of Ukraine)
of norms that provide for liability for violations of the laws and customs of war (Article
438), their application to actions that encroach on the environment is associated with a
number of difficulties, such as: the national legislation does not define an exhaustive
list of such crimes; provisions of international humanitarian law require proper
interpretation. In addition, given the specifics of the objective side of crimes against
the environment, it is difficult to collect evidence, establish cause-and-effect
relationships between military actions and environmental consequences, determine the
extent of damage and the number of victims. The development of effective approaches
to the qualification of war crimes against the environment must, first of all, be based
on the analysis of the norms of international humanitarian law.

Purpose of the study. The purpose of the article is to investigate the features of
the qualification of war crimes against the environment. To achieve this, it is planned
to detail the provisions necessary to provide a criminal-legal assessment of war crimes
against the environment on the basis of the legislation of Ukraine; to outline the range
of international legal sources that contain a list of means of warfare prohibited by
international law, or other violations of the laws and customs of war, according to
which violations of the laws and customs of war against the environment are qualified;
to clarify the theoretical and applied aspects of pre-trial investigation in criminal
proceedings regarding war crimes against the environment, taking into account the
specifics of their objective and subjective features.

The state of scientific development of the problem. The issue of countering
violations of the laws and customs of war, criminal liability for their commission, has
been covered in the works of many scholars, including: I. V. Glovyuk, A. M. Glushko,
M. M. Hnatovsky, S. F. Denisov, A. O. Dragonenko, Z. A. Zagynei-Zabolotenko, I. O,
Kolotukha, T. R. Korotkyi, O. V. Stolyarskyi, Yu. V. Filey, M. I. Khavronyuk, Michael

N. Schmitt. As we can see, both representatives of criminal law doctrine and specialists
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in the field of international humanitarian law are involved in the analysis of the outlined
issues. Directly, issues related to the qualification of war crimes against the
environment are mostly considered in educational and methodological materials for
judges, prosecutors, and law enforcement officers, sometimes in scientific
publications, which mostly focus on the specifics of the qualification of the relevant
form of violation of the laws and customs of war. However, the issue of the specifics
of the qualification of war crimes against the environment is not covered in the
publications.

Presentation of the main material. War crimes against the environment must
be qualified under Art. 438 and/or Art. 441 of the Criminal Code of Ukraine. If there
are signs of the use of weapons of mass destruction prohibited by international treaties,
the consent to which was given by the Verkhovna Rada of Ukraine, the actions of the
guilty persons must be qualified under Art. 439 of the Criminal Code of Ukraine.
According to the provisions of Part 1 of Art. 438 of the Criminal Code of Ukraine,
criminal liability is provided for: the use of means of warfare prohibited by
international law, other violations of the laws and customs of war provided for in
international treaties, the consent to which was given by the Verkhovna Rada of
Ukraine; the same acts, if they caused the death of a person; giving an order to commit
such acts [1].

The disposition of Part 1 of Art. 438 of the Criminal Code of Ukraine is blanket
- in terms of environmental protection in armed conflict, a reference is made to the
provisions of international humanitarian law. The sources containing a list of means of
warfare prohibited by international law or other violations of the laws and customs of
war, according to which violations of the laws and customs of war against the
environment are qualified, are international treaties, the binding nature of which was
granted by the Verkhovna Rada of Ukraine. These are: The Hague Convention (V) on

the Laws and Customs of Land War and the Regulations on the Laws and Customs of
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Land War of October 18, 1907 (hereinafter referred to as GC 1V) [2]; The Geneva
Convention relative to the Protection of Civilian Persons in Time of War of August 12,
1949 (hereinafter referred to as GC V) [3]; Additional Protocol | to the Geneva
Conventions of August 12, 1949, relating to the Protection of Victims of International
Armed Conflicts, of June 8, 1977 (hereinafter referred to as GC I) [4]; Protocol Il
Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection
of Victims of Non-International Armed Conflicts, of 8 June 1977 (hereinafter referred
to as Protocol I1) [5]; Convention on the Prohibition of the Development, Production
and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their
Destruction, of 10 April 1972 (hereinafter referred to as the 1972 Convention) [6];
Convention on the Prohibition of Military or Any Other Hostile Use of Environmental
Modification Methods, of 10 December 1976 (hereinafter referred to as the 1976
Convention) [7]; Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons Which May Be Deemed to Be Excessively Injurious or to Have
Indiscriminate Effects, of 10 October 1980 (hereinafter referred to as the 1980
Convention) [8]; Convention on the Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weapons and on Their Destruction of 13 January
1993 (hereinafter referred to as the 1993 Convention) [9]. However, the provisions of
these international legal instruments require proper interpretation for their effective
application in the criminal legal qualification of war crimes against the environment.

Important in the context of this article is the issue of proving in criminal
proceedings of the specified category of crimes. During their pre-trial investigation,
the following are subject to establishment: circumstances of the object of the crime;
circumstances of the objective side of the crime; circumstances of the subject of the
crime; circumstances of the subjective side of the crime. Let us consider these
circumstances in more detail.

Circumstances of the object of the crime
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1. Contextual circumstances (element), namely, that the act was committed
during an international or non-international armed conflict, in the context of an armed
conflict and in connection with it (i.e. these are circumstances that determine the
general situation and manner, circumstances of hostilities) [10].

2. Components of the environment as the basis of human existence: the
environment itself, the environment as a civilian object, objects related to the study and
protection of the environment, objects containing dangerous forces.

Circumstances on the objective side of the crime

1. Attack on the environment as a civilian object. The objective side is
characterized by: 1) an action - an attack on the environment as a civilian object, which
IS not a military target; 2) the elements of the crime, which do not require the actual
infliction of harm; 3) a causal relationship between the specified action and the
consequence (if there is harm). The environment and any part of it is a civilian object
by definition, if it is not converted into a military target. An attack cannot be directed
against the environment in general, except in the case of a specific part of it that has
become a military objective. Any part of the environment that is not a military objective
is protected by the general principles and rules of engagement that protect civilian
objects, including the principles of distinction (which prohibits indiscriminate attacks),
proportionality, and precautionary measures [11, p. 8].

2. Causing excessive harm to the environment or the possibility of causing such
harm. The objective side is characterized by: 1) an action - an attack on a military
objective that is expected to cause incidental harm to the environment that would be
clearly excessive in relation to the expected specific and direct military advantage; 2)
the elements of the crime that do not require actual harm; 3) a causal link between the
specified action and the consequence (if there is damage).

3. Causing widespread, long-term and serious damage to the environment or the

possibility of causing such damage. The objective side is characterized by: 1) the action
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- the use of methods or means of warfare that are intended to cause or, as can be
expected, will cause widespread, long-term and serious damage to the environment; 2)
the element of the crime, which does not require the actual infliction of damage; 3) the
causal link between the specified action and the consequence (if there is damage).

4. Destruction or seizure of the environment or property used for the study and
protection of the environment, unless this is required by imperative military necessity.
The objective side is characterized by: 1) the action - the destruction of part of the
natural environment or property used for the study and protection of the environment,
which is the property of the enemy, except in cases where this is required by imperative
military necessity; 2) the element of the crime, which requires the actual infliction of
harm; 3) the causal link between the specified act and the consequences. Such property
Is protected by international humanitarian law. The perpetrator was aware of the
circumstances indicating the protection that extends to the property. The prohibition
extends to the destruction of the enemy’s property, including any part of the
environment (and especially natural resources), unless imperative military necessity so
requires, regardless of whether the damage caused reaches the threshold of widespread,
long-term and serious harm. Similarly, parts of the environment are destroyed, which
is considered to be a set of objects necessary for the survival of the civilian population,
which is ensured by the special protection granted to such objects. In general, the
destruction of property, including property that is part of the natural environment, can
take various forms (for example, by setting fire to it or causing other serious harm).
Natural resources can also include such valuable raw materials as wood, gold and oil,
parts of the natural environment, such as water, fertile land.

5. Attacks on objects that are under protection and are used for the purpose of
studying and protecting the environment. The objective side is characterized by: 1)
action - an attack on objects that consist of one or more buildings intended for the

purposes of education, science, are historical monuments and are not military objects;
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2) the elements of a crime that do not require actual infliction of harm; 3) a causal
connection between the specified action and the consequence (if any) [11, p. 12].

6. Plunder of objects related to the environment and its elements. The objective
side is characterized by: 1) the action - the appropriation by the perpetrator of certain
property, including: a) property used for the study and protection of the environment;
b) part of the natural environment that is property; c) valuable natural resources with
the intention of depriving the owner of his property and appropriating it for private or
personal use without the owner's consent; 2) the element of the crime, which requires
the actual infliction of damage; 3) the causal connection between the specified action
and the consequence.

7. Attacks, destruction, destruction or disabling of objects necessary for the
survival of the civilian population, in particular when such objects are part of the
natural environment. The objective side is characterized by: 1) the action - attacks,
destruction, destruction or disabling of objects necessary for the survival of the civilian
population, in particular when such objects are part of the natural environment, except
for the cases provided for in Articles 54(3) and 54(5) of the Criminal Procedure Code
I; 2) the element of the crime, which requires the actual infliction of damage; 3) the
causal connection between the specified action and the effect.

8. Attacks on installations and structures containing dangerous forces: dams,
dykes and nuclear power plants. The objective side is characterized by: 1) the action -
attacks on installations and structures (dams, dykes and nuclear power plants)
containing dangerous forces, except for the cases provided for in Article 56(2) of the
Criminal Procedure Code I; 2) the element of the crime, which does not require the
actual infliction of damage; 3) a causal link between the specified action and the
consequence (if there are consequences).

9. Hostile use of environmental control. The objective side is characterized by:

1) an action - military or any other hostile use of environmental control that has large-
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scale, long-term or serious consequences, as a way of destroying, causing damage or
causing harm; 2) the elements of a crime that require the actual infliction of harm; 3) a
causal link between the specified action and the consequence.

10. Attack on the environment with the use of incendiary weapons. The objective
side is characterized by: 1) an action - attacks with the use of incendiary weapons on
forests or other types of vegetation, except when they are used to shelter, conceal or
disguise combatants or other military objectives, or are themselves military objectives;
2) the composition of the crime, which requires the actual infliction of harm; 3) the
causal connection between the specified action and the consequence [11, p. 15].

Circumstances of the subject of the crime

1. Person, sanity, age of criminal responsibility, status, citizenship, membership
in the armed forces, other types of combatants or in the occupation authorities, rank,
position (functional duties, role in the conflict, powers), name of a specific unit or
membership in the occupation authorities, etc.; subordination, direct and immediate
superior (commander).

2. Person who gave the order: person, sanity, age of criminal responsibility,
status, citizenship; membership in the enemy's armed forces, other types of combatants
or the occupying power, rank, position (functional duties, role in the conflict, powers),
name of a specific unit or membership in the occupying power, etc.; nature, scope of
authority; subordination, direct and immediate superior (commander) of the person;
persons who are subordinated [12, p. 171].

According to the subjective side of the crime

1. Guilt in the form of direct intent regarding actions (aware that the attack would
have a negative impact on the natural environment), and attitude to the consequences -
intentional or careless.

2. Awareness by the subject of factual circumstances indicating the existence of

an international armed conflict [12, p. 1359].

3BIPHUK <HAYKOBWUM BICHUK HAI MPOBAEM AOCYAOBOIO PO3CAIAYBAHHS» 2025
C_____________________________________________________________________



3bIPHUK
«HAYKOBUM BICHUK HAI NPOBAEM AOCYAOBOI0 PO3CAIAYBAHHS» 2025-2
ISSN 2786-7900

Conclusions. As a result of studying the features of the qualification of war
crimes against the environment, we come to the following conclusions: 1) war crimes
against the environment are one of the most dangerous forms of violation of the laws
and customs of war, since their consequences are long-term, large-scale and complex,
affecting both the ecological security of the state and fundamental human rights; 2) the
provisions of international humanitarian law regarding war crimes against the
environment require proper interpretation; 3) such crimes are difficult to detect and
prove, since the object of the encroachment is the environment, which does not always
have clearly defined boundaries of damage, and the consequences may manifest
themselves after a long time; 4) during the investigation of war crimes against the
environment, the following are subject to establishment: circumstances surrounding
the object of the crime; circumstances surrounding the objective side of the crime;
circumstances surrounding the subject of the crime; circumstances surrounding the
subjective side of the crime; 5) national legislation should provide for an exhaustive
list of crimes of this category.
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