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The article is devoted to the study of problematic aspects of liability for ecocide
in international and national criminal law and to the determination of ways to
improve the criminal law of Ukraine in this part.

The etymology of the term “ecocide” is revealed. The absence of the
established understanding of ecocide as a crime of a separate type in international
law has been established. It was noted that the prohibition of negative impact on the
environment in international law is closely related to the principle of limiting the
warring parties in the choice of means and methods of waging war. Comparative
analysis of the relevant provisions of the Additional Protocol to the Geneva
Conventions of August 12, 1949, relating to the protection of victims of international
armed conflicts (Protocol I), of June 8, 1977, the Convention on the Prohibition of
Military or any Hostile Use of Environmental Modification Techniques of
December 10, 1976 and the Rome Statute of the International Criminal Court has
been made. The idea of recognizing ecocide as a separate international crime is
supported.

The foreign experience of criminalizing ecocide is highlighted.

The structure of the crime provided for in Art. 441 of the Criminal Code of
Ukraine has been analyzed. The advantages and disadvantages of this legislative
formulation have been clarified, in particular in the context of the definition of
ecocide proposed by the international expert commission of lawyers for inclusion in
the Rome Statute. The meaning of the concepts “ecological disaster” and
“emergency environmental situation” has been revealed. The issue of the crime
structure “ecocide” has been considered. The scientific position on classifying
ecocide as a tort of creating danger, as well as the proposal of international experts
to prescribe the possibility of committing ecocide based on carelessness, are
critically evaluated.

Article 11.5.6 of the project of the new Criminal Code of Ukraine “Ecocide”
and related provisions of this document have been analyzed. The refusal of its
developers to specify the "seriousness" of environmental damage in the definition of
ecocide was supported. The proposition about the impracticality of the legislative
specification of long-term and large-scale damage as signs of ecocide and the fact
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that such types of damage should characterize not the subjective, but the objective
side of this crime is argued.

The authors’ definition of ecocide is provided.

Key words: ecocide, criminal offenses against environment, international
criminal law, Rome Statute, criminal offenses against peace, human security and
international legal order, criminalization.

Problem Statement. Preserving a suitable and safe ecological environment for
human existence is one of the conditions for the existence of humanity.
Internationally, the awareness of the importance of environmental protection came
relatively recently and was associated with the emergence and use of methods and
means of warfare capable of destroying all living things. Over time, it became
evident that the increasing impact of humans on nature (such as greenhouse gas
emissions, depletion of ecological resources, etc.) poses an extraordinary danger to
the future of all humanity and requires immediate and adequate response. Among
other things, the global community has raised the issue of recognizing such an
international crime as ecocide.

The Ukrainian legislation provides for liability for ecocide in Article 441 of the
current Criminal Code of Ukraine. From 2013 to September 2023, a total of 42 cases
of ecocide have been recorded. It is important to note that during this period, no
individual has been formally notified of suspicion of committing the crime outlined
in Article 441 of the Criminal Code of Ukraine. Additionally, there are no
corresponding court judgments in the Unified State Register of Court Decisions.
This situation can be attributed to various factors, including the imperfection of
Article 441 of the Criminal Code of Ukraine.

The need to enhance the criminal legal prohibition dedicated to ecocide has

significantly increased due to the full-scale invasion of Ukraine by the Russian
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Federation. During the hostilities, significant damage is inflicted on the
environment, the consequences of which will be felt for at least decades. Burnt
forests, contaminated and poisoned rivers, lakes, and soil with heavy metals,
thousands of killed animals and destroyed plants, mined and occupied territories of
nature reserves are the result of unjustified Russian aggression, causing suffering to
Ukrainian nature.

The Working Group on Criminal Law Development, established within the
Commission on Legal Reform, has expressed its vision on addressing the issue of
responsibility for ecocide in the draft of the new Criminal Code of Ukraine. The
provisions related to ecocide in this prospective criminal law require further
academic analysis.

Analysis of recent research and publications. Issues of criminal liability for
ecocide have been discussed in the works of O.O. Bakhurinska, O.M. Borshevska,
R.V. Veresh, V.M. Kyrychko, S.P. Kuchevska, O.P. Kuchynska, O.M. Kovtun, A.V.
Latsko, Ye.V. Lashchuk, O.M. Lemeshko, S.M. Mokhonyuk, T.O. Pavlova, V.K.
Rybachek, O.0. Surilova, Yu.A. Turlova, M.I. Khavronyuk, O.M. Shumil, S.S.
Yatsenko, and other scholars. It is important to highlight the monographic study by
M.P. Kutsevich separately. However, many aspects of the criminal law
characterization of ecocide as an international crime remain debatable. Furthermore,
as previously mentioned, defining ecocide, as contained in the draft, requires
analysis.

It is worth noting that only due to the tragic events in Eastern Ukraine in 2014
and, even more so, the full-scale invasion of Ukraine by the Russian Federation in
February 2022, the articles of Chapter XX of the Special Part of the Criminal Code
of Ukraine "Criminal Offenses against Peace, Security of Humanity, and

International Law" began to be intensively applied. This led to a significant increase
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in scientific interest in this important and unfortunately malicious, yet extremely
specific criminal legal matter that lies at the intersection of international law and
national criminal law. Prior to these events, the relevant issues mainly concerned
domestic legal professionals theoretically and, so to speak, ideologically - in the
context of our general attitude towards international criminal law: do we recognize
it as part of the cultural heritage of humanity, embodying humanity's conception of
extreme evil, evil that renders not only individuals but also states powerless? In this
sense, the reflections of Y.A. Turlova on the exceptional preventive nature of
criminalizing ecocide are considered highly illustrative, occurring before the actual
spread of this offense, "due to the danger of its consequences, creating an extremely
high threat to the natural environment and human existence" [6, pp. 299-300, 348].

Article Objective — Investigate the problematic aspects of responsibility for
ecocide in international and national criminal law and formulate proposals aimed at
improving the criminal legislation of Ukraine.

Presenting the main material. The term "ecocide" (from the Greek oikog -
environment, habitat, home, and the Latin caedo - to kill) was first used in 1970 by
American biologist Arthur Galston at the Conference on War and National
Responsibility in Washington. In 1972, speaking at the UN Conference on the
Human Environment in Stockholm, the then Prime Minister of Sweden, Olof Palme,
accused the American government of "ecocide" for using the chemical agent "Agent
Orange" during the Vietnam War, which was used as part of the Ranch Hand
program to destroy tropical forests and vegetation. Since the 1970s, many legal
experts have emphasized the need to criminalize ecocide and have discussed its
essential characteristics [7; 8, pp. 4-5].

At the international level, however, the term "ecocide" is not officially

recognized, and such actions are not considered a separate international crime falling
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under the jurisdiction of the International Criminal Court (hereinafter - ICC). In
international criminal law, there are no comprehensive characteristics defining a
specific type of action as a distinct crime under the name "ecocide." The normative
content of such actions is formed by the systematic combination of individual
provisions of international criminal law provided for in various international
normative acts [4, p. 188].

The prohibition of negative impact on the environment is closely linked to the
principle of limiting the warring parties in the choice of means and methods of
conducting military operations. For example, in Article 35, paragraph 3 of the
Additional Protocol to the Geneva Conventions of August 12, 1949, relating to the
protection of victims of international armed conflicts (Protocol I) of June 8, 1977
(hereinafter - Protocol I), it is prohibited to use methods or means of warfare
intended to cause or which may be expected to cause widespread, long-term, and
serious damage to the natural environment. Article 55 of this document states that
"in conducting military operations, care must be taken to protect the natural
environment from widespread, long-term, and serious damage. Such protection
includes a prohibition on the use of methods or means of warfare intended to cause
or which may be expected to cause harm to the health or survival of the population.
Inflicting harm on the natural environment as reprisals is prohibited» [9].

The Convention on the Prohibition of Military or Any Other Hostile Use of
Environmental Modification Techniques, ratified by the USSR on May 16, 1978,
establishes the obligation not to engage in warfare or any other hostile use of
environmental modification techniques that may have wide, long-term, or severe
consequences in terms of methods of destruction, damage, or harm to any other
participating state. The term "environmental modification techniques" refers to any

means of intentionally manipulating natural processes - dynamics, composition, or
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structure of the Earth, including its biota, lithosphere, hydrosphere, and atmosphere,
or outer space [10].

It is worth noting that Protocol I prohibits the use of methods or means of
warfare to avoid causing damage to the natural environment that is "widespread,
long-term, and severe," whereas according to the Convention, states are obliged not
to resort to "means of affecting the natural environment that have widespread, long-
term, or severe consequences." Clearly, the use of the conjunction "or" in the
Convention article implies a prohibition on the use of any methods and means of
impacting the natural environment, significantly expanding the scope of the
conventional norm. The "triple cumulative standard" embodied in Protocol I
regarding environmental damage has been criticized for being practically
unattainable in practice. Furthermore, if the provisions of Protocol I are applied only
during armed conflict, the Convention norms apply in both times of peace and war.

During the development of the draft Code of Crimes against Peace and Security
of Humanity, various options for including a provision on ecocide as a separate
crime were discussed. However, due to the lack of a clear and unambiguous
definition of this act in international criminal law, the term "ecocide" was not
ultimately enshrined in the said document. For the same reason, it was not included
in the Rome Statute of the International Criminal Court. [11, p. 4].

According to Article 5 of the Rome Statute, the ICC has jurisdiction over
crimes such as genocide, crimes against humanity, war crimes, and the crime of
aggression [12]. The International Space Station has also been criticized for failing
to address environmental crimes. Attention has been drawn to the fact that most
attempts to consider environmental damage in international criminal law have had
an anthropocentric nature, with a focus on the status of ecosystems in relation to the

benefits they provide to people living in specific areas [13]. British lawyer Philip
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Sands emphasized that four other crimes are solely concerned with the well-being
of people. Ecocide, of course, also does this, but it offers a new, non-anthropocentric
approach, or more precisely, places the environment at the center of international
law [13; 14].

The only international crime in the Rome Statute of the ICC related to the
environment is a war crime under Article 8(2)(b)(iv), involving the intentional
launching of an attack with the knowledge that such attack will cause incidental loss
of life or injury to civilians, damage to civilian objects, or widespread, long-term,
and severe damage to the natural environment that would be clearly excessive in
relation to the concrete and direct overall military advantage [12]. It is a well-known
fact that the most serious harm to the environment is currently caused during
peacetime (consider, for example, global climate change). However, such harm is
not currently under the jurisdiction of the International Criminal Court.

In recent years, there have been calls to supplement the Rome Statute of the
ICC with a separate crime of "ecocide." Small island nations, which are among the
most affected by global warming, have shown particular activity in this direction.
For example, in December 2019, the possibility of establishing international
criminal responsibility for ecocide under the ICC was "seriously considered" by a
representative of the Republic of Vanuatu. Support for the idea of recognizing
ecocide as an international crime has also been expressed by France, Belgium, the
Vatican, and other countries [13; 14]. Due to the extensive damage caused to the
environment in Ukraine during the war, it is quite obvious that our country should
become one of the key advocates of the mentioned initiative.

In December 2020, an expert commission of lawyers was formed under the
direction of the Stop Ecocide foundation, consisting of 12 specialists in international

and environmental law. The commission is chaired by British lawyer and researcher
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Philip Sands and includes UN lawyer and former prosecutor of Senegal, Dior Fall
Sow. Their objective is to develop a definition of ecocide as an independent
international crime [15]. On June 22, 2021, the commission presented the definition
of ecocide, defining it as illegal or unjustified actions carried out with the awareness
that there is a significant likelihood of causing serious, widespread, or long-term
environmental harm. The authors of this definition expressed hope that their
proposed definition would lead to appropriate changes in the Rome Statute of the
International Criminal Court [7].

On January 25, 2023, the Parliamentary Assembly of the Council of Europe
adopted a resolution on the "Impact of Armed Conflicts on the Environment,"
focusing significantly on ecocide during war. The importance of establishing the
concept of ecocide in both national legislation and international law is emphasized,
including efforts to supplement the Rome Statute of the International Criminal Court
with ecocide as a new international crime. Furthermore, the Assembly reiterated its
call, as stated in Resolution 2398 (2021) on "Addressing issues of criminal and civil
liability in the context of climate change," regarding the necessity of "recognizing
universal jurisdiction for ecocide and the most serious environmental crimes" and
enshrining "the crime of ecocide in national criminal legislation" [16].

Therefore, significant efforts have been made internationally to recognize
ecocide as a distinct international crime. However, the most crucial step -
incorporating the appropriate wording into the Rome Statute of the International
Criminal Court - has not yet been taken, likely due to the complex procedure of
amending this act. It is believed that supplementing the Rome Statute with this new
form of international crime, such as ecocide, would fill an existing serious gap,
allowing for universal protection against the most severe attacks on the "common

home of humanity," a protection that needs to be established at both the international
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and national levels [17, p. 321-322 ]. As noted by O.O. Surilova, this step is part of
the ongoing process of comprehensive greening of international law in accordance
with the principle of ecocentrism [18, p. 52].

Despite the fact that the term "ecocide" is not officially recognized
internationally, and the corresponding act is not considered a separate international
crime, some countries' criminal legislation (such as Belarus (Art. 131), Armenia
(Art. 394), Georgia (Art. 409), Kazakhstan (Art. 169), Kyrgyzstan (Art. 409),
Moldova (Art. 136), Tajikistan (Art. 400), and Ukraine (Art. 441)) establishes
responsibility for ecocide. Additionally, in states that have implemented the
provisions of the Rome Statute of the International Criminal Court, similar acts to
ecocide are considered as one of the war crimes; however, the term "ecocide" itself
is not used in the formulations of the relevant criminal laws.

In the legislation of states that have criminalized ecocide, the composition of
this crime 1s formulated in a similar manner. All provisions of the relevant norms
refer to the mass destruction of plant or animal life, the pollution of the atmosphere
or water resources, and in the criminal codes of Armenia, Georgia, and Kazakhstan
- also the pollution of land resources. The objective side of ecocide under the
criminal legislation of Belarus, Georgia, Tajikistan, and Ukraine also includes the
commission of other actions that may cause an ecological disaster. In the Criminal
Code of Armenia, the composition of ecocide is formulated in such a way that the
occurrence of an ecological disaster is its mandatory feature. According to the
criminal legislation of Kazakhstan, Kyrgyzstan, and Moldova, the objective side of
ecocide also includes the commission of other actions that may cause or have caused
an ecological disaster (the formulation "that caused or could have caused an
environmental disaster or an emergency environmental situation" is used in the

Criminal Code of Kazakhstan).
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The analysis conducted indicates that the definition of ecocide, developed by
an international expert commission of lawyers, ultimately differs in interpretation
from that of the Ukrainian legislator and legislators of those states that have currently
criminalized the analyzed offense. Of particular note is that the objective side of
ecocide, as recognized in Article 441 of the Criminal Code of Ukraine, is formulated
differently, encompassing the mass destruction of flora or fauna, pollution of the
atmosphere or water resources, and other actions that could lead to an ecological
disaster. In contrast, the definition of ecocide developed by international experts
emphasizes that these actions are committed with the awareness of the significant
probability of causing serious, widespread, or long-term environmental damage. The
emphasis on widespread, long-term, or serious harm caused to the natural
environment is also reflected in the Convention. From the definition of ecocide
developed by international experts, unlike the definition in Article 441 of the
Criminal Code of Ukraine (discussed further below), it can be inferred that this
offense is completed at the moment these actions are taken (formal elements).
Furthermore, the definition of ecocide proposed to be enshrined in the Rome Statute
of the International Criminal Court suggests that this crime can be committed not
only intentionally but also through negligence.

In international criminal law, ecocide is considered a crime that poses a serious
threat to the natural environment as the basis of human life. Ukrainian legislators,
like legislators of other countries that have criminalized ecocide, have placed the
article on responsibility for this crime in the section where articles on violations of
international law are concentrated. It is also somewhat unanimously recognized in
our legal literature that the direct object of ecocide is the ecological safety of

humanity.
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From an objective perspective, the crime stipulated in Article 441 of the
Criminal Code of Ukraine can manifest in various forms: 1) mass destruction of
plant or animal life; 2) pollution of the atmosphere or water resources; 3) committing
other actions that may lead to an ecological catastrophe. It is noteworthy that the
objective side of the crime of ecocide in Article 441 of the Criminal Code of Ukraine
is not limited to an exhaustive list of specific actions; this framework allows for
encompassing all possible ways of committing ecocide, including those that may
arise in the future [4, p. 152].

The concept of "mass destruction of plant or animal life" and "pollution of the
atmosphere or water resources" is not difficult to interpret in literature. Mass
destruction of plant or animal life should be recognized when there is complete
eradication of flora and/or fauna in a specific region of the planet or partial
destruction that affects a large number of plants and/or animals [19, p. 1351; 20, p.
594; 21, p. 823; 22, p. 586].

It is understood that qualifying mass destruction of plant or animal life as
something "deserving" to be recognized as ecocide is associated with difficulties, as
"massiveness" is a subjective concept. At the beginning of our publication, it was
noted that from 2016 to the present, 42 cases of ecocide have been accounted for by
the prosecution authorities. Conceptually, ecocide was conceived as an
exceptionally dangerous crime that harms the environment, so it can be boldly
assumed that at least some of the criminal proceedings registered under Article 441
of the Criminal Code of Ukraine were associated with incorrect qualification.

The contamination of the atmosphere or water resources is understood as the
saturation of the air space or water bodies with a critical mass of harmful substances
of chemical, biological, radioactive, or other origin, toxic to humans, animals, or

plant life.[21, p. 823; 23, p. 752; 24, p. 387; 25, p. 1028]. It must be acknowledged
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that qualifying ecocide in this form is also associated with difficulties, as the
question of what mass of harmful substances in the atmosphere or water resources
should be considered critical remains essentially unanswered, and what scale of
damage must be done to qualify the act as ecocide.

It was mentioned earlier that the criminal codes of Armenia, Georgia, and
Kazakhstan address not only the pollution of the atmosphere or water resources but
also of land resources. We believe that this approach deserves attention from the
domestic legislator, as the pollution of land resources is no less dangerous than the
pollution of the atmosphere or water resources.

Another form of ecocide under Article 441 of the Criminal Code of Ukraine is
the commission of other actions that may cause an environmental disaster. Such
actions include those associated with a hazardous impact on the environment to alter
the dynamics, composition, or structure of the Earth, including its biota, lithosphere,
hydrosphere, atmosphere, as well as outer space.

The term "ecological disaster" used in Article 441 of the Criminal Code of
Ukraine until February 7, 2002, was employed in the Law of Ukraine dated June 25,
1991, "On Environmental Protection." According to Article 65 of this Law, the zone
of an ecological disaster was defined as an area where as a result of human activity
or destructive influence of natural forces, persistent or irreversible negative changes
occurred in the surrounding natural environment, leading to the impossibility of
habitation by the population and conducting economic activities. Based on this
provision, an ecological disaster could be defined as persistent or irreversible
negative changes in the surrounding natural environment, leading to the
impossibility of habitation by the population and carrying out economic activities on

a certain territory.
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In 2002, the term "zone of ecological disaster" in the Law of Ukraine "On
Environmental Protection" was replaced with the term "emergency ecological
situation." The latter is defined as an emergency situation where negative changes
have occurred in the surrounding natural environment in a specific area, requiring
extraordinary measures to be taken by the state. Negative changes in the surrounding
natural environment in the mentioned Law are interpreted as the loss, depletion, or
destruction of specific natural complexes due to excessive pollution of the natural
environment, destructive impact of natural forces, and other factors that restrict or
preclude the possibility of human life and economic activities in these conditions
(s. 3 p. 65).

Similar definitions of an emergency ecological situation and negative changes
in the surrounding natural environment are present in the Law of Ukraine dated July
13, 2000, "On the zone of extraordinary ecological situation," which also regulates
the grounds and procedure for declaring a specific area as a zone of extraordinary
ecological situation. The grounds for declaring a specific area as a zone of
extraordinary ecological situation include: 1) significant exceeding of the
permissible limits of environmental quality indicators defined by legislation; 2) the
emergence of a real threat to the lives and health of a large number of people or
causing significant material damage to legal entities, individuals, or the surrounding
natural environment due to excessive pollution of the natural environment,
destructive impact of natural disasters, or other factors; 3) negative changes that have
occurred in the surrounding natural environment over a significant territory and
cannot be eliminated without the application of extraordinary measures by the state;
4) negative changes that have occurred in the surrounding natural environment,

significantly restricting or excluding the possibility of population habitation and
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economic activities in the respective area; 5) a significant increase in the population's
illness rate due to negative changes in the surrounding natural environment (ct. 5).

In the context under consideration, it is worth paying attention to the definitions
of the concepts "disaster" and "emergency situation" contained in Article 2 of the
Civil Protection Code of Ukraine dated October 2, 2012. According to paragraph 19
of this article, a disaster is a large-scale accident or other event that leads to serious
consequences. An emergency situation, as defined in paragraph 24 of the mentioned
Code, is characterized as a situation in a specific territory or economic entity on it
or a water object, which is characterized by a disruption of normal living conditions
of the population, caused by a disaster, accident, fire, natural disaster, epidemic,
epizootic, epiphytotic, use of weapons of mass destruction, or other dangerous event
that has led (or may lead) to a threat to life or health of the population, a large number
of casualties and injured, significant material damage, as well as the impossibility of
living on such territory or object, conducting economic activities on fit.

In the Civil Protection Code of Ukraine, a disaster is interpreted as one of the
factors leading to an emergency situation. Therefore, in our opinion, it is reasonable
to agree with M.P. Kutsevich, who concluded that since the current regulatory
legislation of Ukraine has replaced the term "ecological disaster" with "emergency
ecological situation," and considering that in part 2 of Article 238 of the Criminal
Code of Ukraine, the legislator has already used the term "emergency ecological
situation," it is appropriate to replace the term "ecological disaster" with the phrase
"emergency ecological situation" in Article 441 of the Criminal Code of Ukraine.
Until the relevant changes are made, these terms in the criminal law should be
understood as synonymous [4, p. 119]. For the sake of fairness, it should be noted
that some researchers equate an extremely dire ecological situation to an ecological

disaster, seeing the application of criminal law by analogy as prohibited under the
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Criminal Code of Ukraine and even (!) as a primary reason for the absence of guilty
verdicts rendered under Article 441 of the Criminal Code of Ukraine [26, p. 110], it
is difficult for us to agree. Examples of an ecological disaster (according to the
amended regulatory legislation - an extremely ecological situation) may include
extremely large forest fires, catastrophic flooding of an area, depletion or destruction
of certain natural complexes and resources due to excessive environmental pollution,
which limits or excludes the possibility of human habitation and economic activities
in these conditions, and so on [19, p. 1351]. One of the most striking contemporary
examples of ecocide is the destruction of the Kakhovka Hydroelectric Power Plant
dam by Russian occupying forces in June 2023.

The question of when ecocide ends under the current Criminal Code of Ukraine
is debatable. According to M.I. Khavronyuk, the composition of this crime in its first
two forms is formulated as material, and the crime is considered completed from the
moment the consequences occur in the form of causing an ecological disaster,
specific types of which include mass destruction of flora or fauna and contamination
of the atmosphere or water resources. The composition of the crime in the third form
is constructed as formal: the crime is considered completed from the moment any
actions are taken that create a threat of causing an ecological disaster [19, p. 1351].
0.0. Bakhurinska holds a similar position [20, p. 595] I.S. Dobrokhot [27, p. 888],
E.V. Lashchuk [25, p. 1027-1028], A.V. Savchenko, V.V. Kuznetsov, and O.F.
Shtanko [22, p. 587].

According to S.M. Mokhonchuk, ecocide is generally considered a crime with
a formal element and is deemed completed from the moment any of the actions
specified in Article 441 of the Criminal Code of Ukraine are committed, which could

lead to an ecological disaster. This article includes a reference to actions that "could
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lead to an ecological disaster" (meaning the existence of an objective threat of harm
is sufficient for criminal liability) [24, p. 389].

On the other hand, according to S.S. Yatsenko, ecocide is a crime with a
material element. Its objective side is characterized by: 1) actions such as mass
destruction of plant or animal life, poisoning of the atmosphere or water resources,
as well as other actions that could cause an ecological disaster; 2) criminal
consequence in the form of at least the risk of an ecological disaster occurring; and
3) a causal link between the actions and the consequence [21, p. 823]. M.P.
Kutsevych also considers ecocide as a crime with a material element, as the
necessary feature of all actions specified in Article 441 of the Criminal Code of
Ukraine is that immediately or after some time, there is a real significant damage to
the surrounding natural environment (primary consequences), which creates a threat
of an ecological catastrophe (second consequence, which is derivative from the
primary consequences). Additionally, under certain conditions, the composition of
ecocide may also include the actual occurrence of an ecological catastrophe, thus it
can be considered as a possible third - remote consequence of ecocide, which must
be taken into account by the court when determining the punishment [4, p. 102—103].

The first point of view appears to be more convincing. If we consider the literal
interpretation of the studied criminal law prohibition, we can argue that in the first
two forms, the composition of ecocide is construed as material, while in the third
form, it 1s formal. In the disposition of Article 441 of the Criminal Code of Ukraine,
the legislator refers to the commission of other actions that may cause an ecological
disaster. Therefore, the decisive factor for qualifying an act as ecocide in this case is
the commission of such actions, rather than the actual risk of an ecological disaster
occurring, as asserted, for example, by O.M. Borschevska [28, p. 116]. We consider

the term "committing other actions that may cause an ecological disaster" to
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characterize precisely a socially dangerous act, rather than socially dangerous
consequences. Therefore, there are not sufficient grounds to classify ecocide (in the
third form of its objective side) as offenses creating danger, which according to the
prevailing approach in modern criminal law science in Ukraine belong to criminal
offenses with a material component.

The perpetrator of ecocide under Article 441 of the Criminal Code of Ukraine
is generally a natural person who has reached the age of 16. However, it is worth
agreeing with S.S. Yatsenko that this crime can realistically be committed by
officials of the Armed Forces of Ukraine or individuals holding other government
positions [21, p. 824]. Clearly, this list can be supplemented by officials of industrial
enterprises and other individuals whose activities are associated with the risk of
causing an environmental emergency, as convincingly evidenced by our present-
day, military personnel of foreign armed forces.

The question of the subjective aspect of ecocide in criminal law science is
considered debatable. According to some researchers (A.V. Savchenko, V.V.
Kuznetsov, O.F. Shtanko, M.I. Khavronyuk), the subjective aspect of the analyzed
crime is characterized only by direct intent; while others (V.P. Bazov, LS.
Dobrokhod, M.P. Kutsevich, T.M. Tertychenko, S.S. Yatsenko) view it as both
direct and oblique intent. A third group of scholars (O.O. Bakhurinska, V.M.
Kyrychko, M.Y. Korzhansky, Y.V. Lashchuk, S.M. Mokhonchuk) argues that
ecocide can only be committed intentionally, but the specific type of intent is not
specified. In our opinion, the subjective aspect of ecocide can be characterized by
both direct and oblique intent: when committing ecocide, the guilty party is aware
of the societal danger of their actions, anticipates causing harm to the surrounding

natural environment, and either desires or knowingly accepts its occurrence.
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In the context under consideration, it is necessary to remind that in the
definition of ecocide developed by a commission of legal experts and recommended
for inclusion in the Rome Statute of the International Criminal Court, it is noted that
this crime can be committed not only intentionally but also recklessly. It is difficult
to agree with this approach because primarily, ecocide differs from a number of
environmental criminal offenses committed recklessly (such as pollution or
degradation of lands, violations of mineral resource protection rules, air pollution,
violations of water protection rules, sea pollution, destruction or damage to plant life
objects) in terms of its subjective aspect. Moreover, the indication of the exclusively
intentional nature of the act under consideration signifies its particular danger as a
Analyzing the relationship between environmental crimes, which are punishable
under Chapter VIII of the Special Part of the Criminal Code of Ukraine, and ecocide,
M.P. Kutsevich rightly points out that these offenses must be distinguished by the
mandatory element of the subjective side - the form of guilt [5, p. 240-254]. If
environmental crimes are mainly characterized by negligence, ecocide is a crime in
which the perpetrator's mental attitude towards both the act and its consequences is
characterized by intent. When making this distinction, the scale of the damage
caused to the environment as a result of ecocide should also be taken into account.
[29, p. 80—81]. The perfect combination of ecocide with any of the criminal offenses
against the environment is excluded..

Distinguished from individual acts of sabotage (Article 113 of the Criminal
Code of Ukraine), ecocide lacks a specific intent (weakening the state) and differs
from violations of laws and customs of war (Article 438 of the Criminal Code of
Ukraine) by the specific content of a socially dangerous act. However, the ideal

combination of ecocide and these crimes is not excluded, as the elements of ecocide
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as defined in Article 441 of the Criminal Code of Ukraine are not excluded from the
composition of each of them [4, p. 153].

In section 11.5.6 of the "Ecocide" project, located in section 11.5 "Crimes
against international security," it is stated that a person commits a crime of the 5th
degree if, in order to cause long-term and large-scale damage, they have used any
means to alter the dynamics, composition, or structure of the environment, including
the biosphere, lithosphere, hydrosphere, and atmosphere, or to alter outer space.
Causing long-term and large-scale environmental damage by ecocide will increase
the severity of this crime by two degrees. (s. 3 p. 11.5.2 project) [3].

Interestingly, in the version of the project that was subjected to scientific
evaluation by Ukrainian and international experts (reference text as of January 30,
2023), within section 11.4 "War Crimes," one of its manifestations was referred to
as launching an attack with the awareness that it would result in massive, prolonged,
and serious damage to the surrounding natural environment, which would be clearly
excessive compared to the specific and immediately expected overall military
advantage. This was about the impact on the environment as one of the ways of
prohibited conduct of war. In the conclusion of the national experts on the project,
it was noted that, as provided for in the current Criminal Code of Ukraine, the
independent international crime under the project would constitute ecocide
(alongside genocide) [30]. Other domestic researchers also wrote about the need to
improve the project in the specified area [31, p. 155, 158]. It can be assumed that the
inclusion of an article on the responsibility for ecocide in the project was a response
by the working group to the comments of national experts and other colleagues, as
well as to the destruction of the RF Kakhovka HPP dam.

It is evident that in formulating the provision of Article 11.5.6 of the "Ecocide"

project, the provisions of the Convention were taken as a basis. Overall, the
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formulation of Article 11.5.6 of the project corresponds to the definition of ecocide
proposed to be enshrined in the Rome Statute of the ICC. Furthermore, the project
specifies that the perpetrator may use any means to alter the dynamics, composition,
or structure of the environment, including the biosphere, lithosphere, hydrosphere,
and atmosphere, or to modify outer space.

Unlike the definition of ecocide in article 11.5.6 of the project, the definition of
ecocide developed by an expert commission of lawyers indicates that the relevant
actions can cause not only large-scale and long-term but also serious damage to the
environment. The authors of the definition explained that the terms "large-scale" and
"long-term" were borrowed by them from article 7 of the Rome Statute of the
International Criminal Court on "Crimes against Humanity." Large-scale damage is
understood as harm that goes beyond a limited geographical area, crosses state
borders, or affects an entire ecosystem, its species, or a large number of people; long-
term damage is harm that is irreversible or cannot be rectified through natural
recovery within a reasonable period of time; international experts proposed
recognizing as serious damage that includes very serious adverse changes or damage
inflicted on any element of the environment, including a serious impact on human
life, or damage to natural, cultural, or economic resources. [7].

It is considered correct for the project developers to refrain from specifying the
"seriousness" of environmental damage in defining ecocide, as if the damage is
widespread and long-term, then it is a priori "serious". Moreover, "seriousness" is
already too vague a concept even compared to such evaluative terms as "widespread"
and "long-term".

The developers' position on recognizing ecocide solely as an intentional crime

also deserves praise, as noted, the subjective aspect of this crime should be
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distinguished from a range of environmental criminal offenses (in the project - these
are criminal offenses against environmental safety).

The long-term working group defines environmental damage as the mass death
of animal or plant species or radiation or chemical pollution, where the restoration
of damaged natural resources to their previous state takes more than a year. Massive
damage to the environment is considered to be damage that occurs over an area of
more than one hundred square kilometers or more than ten cubic kilometers,
combined with severe property damage. Severe property damage is recognized as
damage that exceeds the size of the calculated unit by more than 10,000 times [3].

The working group's desire to specify (through certain quantitative indicators)
the parameters of long-term and extensive harm is perceived ambiguously. On one
hand, such specification is obviously intended to simplify the potential application
of the criminal law article on ecocide. On the other hand, we cannot help but express
doubts about the social rationale of the proposed indicators.

In addressing the inherent issue of arbitrariness in quantitative indicators within
the project, we have previously highlighted that the proposed standardization of
property damage by the working group would be convenient for legal practitioners.
However, the question arises as to how accurately these "rounded" indicators of
property damage will reflect the real-life situations that require criminal legal
responses. We also appreciate the remarks of researchers who, while criticizing the

project in this regard, argue against the universal nature of concepts such as

nmn nmn

"significant damage," "serious consequences," "substantial, large, or particularly
large size," etc., on the basis that such concepts may (and should) have varying
substantive content and understanding regarding different types of criminal offenses.
[30]. It can be challenging to trace the logic and "linkage" of a particular area as an

indicator of the scale of damage to the severity of property damage, as it is obvious
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that there may not necessarily be correlations between these largely independent
indicators.

The proposed clarification by the working group regarding long-term and large-
scale damage is deemed unacceptable due to the fact that such damage, as outlined
in section 11.5.6 of the project (reminding that the term "with the aim of causing
long-term and large-scale damage" is used here), does not serve as an indicator
(manifestation) of socially dangerous consequences, the formalization of which we
generally support in terms of criminally unlawful environmental offenses de lege
ferenda, but rather as a characteristic of the subjective aspect of the crime - the
motive for committing ecocide. The motive for committing a criminal offense is
traditionally determined by the working group as the perpetrator's idea of the desired
outcome of their actions, as envisaged by this Code (part 2 of section 2.4.9 of the
project). Under this approach, establishing the motive as a subjective feature of
ecocide in practice may be associated with significant difficulties, stemming from
the need to refute defensive versions such as the accused's lack of understanding that
the environmental damage they intended to cause when committing the crime will
be specifically long-term (recovery of damaged natural resources to their previous
state will take at least a year) or large-scale (occurring over an area of over one
hundred square kilometers or over ten cubic kilometers and causing significant
property damage). Disregarding such defensive versions will amount to nothing but
objective incrimination. In other words, the proposed formulation of ecocide in
section 11.5.6 of the project, in conjunction with the definitions of long-term and
large-scale damage provided in the "general" glossary, will violate the principle of
criminalization, such as the procedural feasibility of prosecution.

Prior to that, as rightly noted by Z. Zahinei-Zabolotenko, ambiguity in criminal

law text can manifest in two ways. Firstly, it refers to a kind of defect in legal
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regulation that needs to be rectified. Secondly, ambiguity can also be positive, where
relative ambiguity of the criminal law provision is intentionally used by the legislator
as a technique in legislation, allowing the criminal law norm to be flexible and
reduce the level of ambiguity in criminal law regulation. The main task is to find the
optimal balance between formalizing the Criminal Code of Ukraine to ensure its
stability and the flexibility of the criminal law provision, which drives the dynamic
development of this Code [32, p. 78].

Furthermore, it is preferable for the characteristic of ecocide related to long-
term and large-scale damage to include the aspect of alternativeness, hence in this
case, the conjunction "or" should be used. Therefore, point 3 of article 11.5.2 of the
project requires clarification.

It is worth noting that specifying a particular purpose (causing long-term and
large-scale damage to the environment) as a mandatory criterion for ecocide
unreasonably narrows the scope of the application of Article 11.5.6 of the project,
as it implies that the ecocide envisaged by it can only be committed intentionally.

Conclusions. Therefore, international law lacks a established understanding of
ecocide as a crime in its own right. The prohibition of negative impact on the
environment is closely linked to the principle of limiting the belligerents in the
choice of means and methods of warfare, arising from the provisions of the
Additional Protocol to the Geneva Conventions of August 12, 1949, concerning the
protection of victims of international armed conflicts (Protocol 1), of June 8, 1977,
the Convention on the Prohibition of Military or Any Other Hostile Use of
Environmental Modification Techniques of December 10, 1976, and the Rome
Statute of the ICC. Despite significant efforts at the international level towards

recognizing ecocide as a separate international crime as an attack on the "common
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home of humanity", the most crucial formal step - the inclusion of a corresponding
definition in the Rome Statute of the ICC - has not yet been taken.

The definition of ecocide, developed by an international expert commission of
lawyers and proposed for inclusion in the Rome Statute of the International Criminal
Court, interprets ecocide differently from domestic legislation (Article 441 of the
Criminal Code of Ukraine) and also from the legislation of those states that have
criminalized the offense under consideration. However, the idea advocated by
international experts of the possibility of committing ecocide through recklessness
deserves critical evaluation, as primarily from a subjective perspective, this crime
differs from a number of environmental offenses committed through recklessness
(such as pollution or degradation of land, violation of subsoil protection rules, air
pollution, violation of water protection rules, pollution of the sea, destruction or
damage to plant life objects). Furthermore, the indication of the exclusively
intentional nature of the offense under consideration will demonstrate its particular
danger as a crime against the ecological security of humanity.

The analysis of the composition of the crime stipulated in Article 441 of the
Criminal Code of Ukraine reveals that this legislative formulation has both its
advantages and disadvantages. Without changing the legal definition of ecocide
conceptually, the mentioned criminal prohibition requires improvement, at least in
terms of supplementing it with a reference to the poisoning of land resources and
replacing the phrase "ecological disaster" with the term "extraordinary ecological
situation."

It is necessary to support the working group's position regarding the exclusion
of mentioning in Article 11.5.6 of the "Ecocide" project serious harm to the
environment, as if the damage is widespread and long-term, it is a priori considered

"serious." However, the proposal in this case to specify (using certain quantitative
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indicators) the parameters of long-term and widespread damage cannot be
supported, despite the overall positive intention of the developers of the prospective
criminal law to simplify its potential application. Firstly, the mentioned indicators
are unlikely to be socially determined (not to mention arbitrary); secondly, the
proposed formulation of ecocide in Article 11.5.6 of the project in conjunction with
the definitions of long-term and widespread damage provided in the "general"
glossary will violate the principle of criminalization, such as the procedural
feasibility of prosecution. In the legislative description of ecocide, the characteristics
of this composition of an international crime, such as long-term and widespread
damage, should characterize not the subjective but the objective side of it and,
moreover, "maintain the status" of evaluative concepts.

In light of the above, we propose for professional discussion (including
consideration by a working group) the following definition of ecocide - the
intentional causing of widespread or long-term harm to the surrounding natural
environment, resulting in an extraordinary ecological situation within or beyond the
territory of Ukraine.
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the Soviet Union, analysis of the then regulations governing the activities of
investigative bodies, namely the Fundamentals of Criminal Procedure of the USSR

and the Union Republics, which defined the basic principles of organizing and
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conducting operational and investigative measures, the Instruction on Police Agent
Work, the Instruction on Operational Records in State Security Bodies, which
defined the basic principles of covert information gathering, for the implementation
of which the relevant operational units were established: Accounting and archival,
covert equipment, document production, radio counterintelligence, production of
operational equipment, perlustration of telegraph and postal correspondence
confirming covert measures to obtain information using special technical means,
production of imitation means, arrest, inspection of seized correspondence, as well
as the CPC of Ukraine of 1960, which had several stages of development due to the
adoption of the Universal Declaration of Human Rights, adopted and proclaimed by
the UN General Assembly resolution 217 A (III). In addition, the author analyzes
the institutionalization of covert forms of obtaining information in such foreign
countries as France, Austria and Germany, and identifies two main models of
institutionalization of covert measures for obtaining information: 1) allocation in the
CPC of covert forms of obtaining and recording evidence along with the public ones,
with an exhaustive list of such forms and legal regulation of the grounds, conditions
for conducting, recording, storage and use of information; 2) regulation of only
certain forms of covert obtaining of information with the possibility of using the
results of operational and investigative activities in criminal proceedings, which is
regulated by a separate legislative act.

Keywords: USSR, covert investigative (detective) actions, investigative bodies,
operational search activities, Criminal Procedure Code of 1960.

Formulation of the problem. The understanding of the contemporary
principles of conducting NS(R)D directly depends on a proper study of the past

forms of institutionalization of this type of investigative actions.
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Analysis of recent research and publications. The theoretical basis of the
study is the work of domestic scientists in the field of criminal procedural law, the
study of covert forms of obtaining information, operative and investigative
activities, namely Grigorenko A. V., Grinenko S. O., Kudinov S. S., Shehavtsov R.
M., Drozdov O. M., Stolitny A. V. and other scientists. However, the formulated
provisions mainly relate to the general provisions of conducting NS(R)D, however,
attention will not be paid to the development and stages of institutionalization of
covert investigative (search) actions in the Soviet period.

The purpose of the article. The purpose of the study is to analyze and
systematize the stages of institutionalization of undercover investigative
investigative actions in the criminal procedural law of Ukraine before independence,
namely in the Soviet period.

presenting main material. The regulation of informal forms of obtaining
information in Ukraine during the Soviet era (1923-1991) is related to the formation
of a legislative framework on these issues by the legislative bodies of the USSR and
the Union republics.

After the February (bourgeois-democratic) revolution of 1917, the Provisional
Government abolished a number of regulations regulating the secret acquisition of
information, such as the Regulations on counterintelligence departments, the
Instructions on counterintelligence in wartime and some others, liquidated the
political police and gendarmerie, but military counterintelligence continued to act,
and the search units of the liquidated bodies were transferred to the Ministry of
Justice [1].

By the decision of the presidium of the All-Russian Extraordinary Commission
(hereinafter - the VNK) in February 1918, units of the VNK began to be created, the

employees of which at the initial stage began the activity of spying in parties,
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organizations, groups and at particularly important objects, and this became the stage
of the initiation of operational- investigative activity (given ORD) as the main form
of covert information acquisition in the interests of criminal justice.

The basic principles of the organization and tactics of the ORD were borrowed
from the instructions that regulated clandestine searches in the Russian Empire.

At the initial stage of the formation of the structure of law enforcement agencies
and the formation of the foundations of the ORD to denote agency work and other
forms of covertly obtaining information, the term "covertness" was used in the
legislation. For example, in the Instruction on the Organization of Criminal
Investigation Departments, approved on October 5, 1918, it was stated that this body
was created "for the secret investigation of crimes of a criminal nature and the fight
against banditry." In Art. 91 of the CCP of the RSFR (approved on February 15,
1923) provided for the confidentiality of the verification of anonymous statements.
However, later on, the legislator refused to use the term "secrecy" in regulatory
documents, and the development of the legal basis for the organization of
investigative activities was transferred to the agencies [2].

Orientation of operative-investigative activity towards the fulfillment of the
tasks of the punitive and repressive policy of the state and in the conditions of the
"Cold War" led to the minimization of prosecutorial supervision over the secret work
of operative units, and in the absence of judicial control, the assessment of legality
and the existence of grounds for their implementation was also carried out by
departments.

After the adoption of the Resolution of the Politburo of the Central Committee
of the All-Union Communist Party of Ukraine (b) dated February 3, 1941 "On the
separation of the People's Commissariat of Internal Affairs of the USSR into two

People's Commissariats" [3] the regulation and implementation of the ORD was
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divided between the People's Commissariat of Internal Affairs and the People's
Commissariat of the State Security Committee. The National Intelligence Service
developed, organized and carried out ORD i1n the field of combating crime, general
criminal, organized, economic, and the NKGB: conducting intelligence work
abroad, combating subversive, espionage, sabotage, and terrorist activities of foreign
intelligence on the territory of the USSR, operational development and liquidation
of remnants anti-Soviet parties and counter-revolutionary formations, protection of
the leadership of the party and the government.

As a result, in the USSR, two departmental platforms were formed in parallel,
on which normative regulation of operational investigative activities was developed,
taking into account the specifics and tasks of each department.

The organization of agent-operational work, which included various forms of
covert information acquisition, was regulated by departmental normative acts with
a seal of secrecy, and was reflected at the level of law for the first time in the
Fundamentals of Criminal Justice of the Union of the SSR and Union Republics,
adopted by the Supreme Soviet of the USSR on December 25, 1958. In Art. 29 of
the said act defines the basic principles of organizing and carrying out investigative
measures aimed at identifying the signs of crimes and the persons who commit them.
Later, during 1960-1961, this norm was specified in the criminal procedural
legislation of the Union republics, and the term "operational investigative activity"
acquired a legislative definition. In particular, in the CCP of Ukraine in the edition
of 12.28.1960 [4] part 5 of art. 97 provides for the verification of a statement or
notification of crimes before the initiation of a criminal case by means of operational
investigative activities; in Art. 103, regarding the powers of investigation bodies, it
was established that "the investigation bodies are entrusted with taking the necessary

operative and investigative measures in order to identify the signs of the crime and
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the persons who committed it"; Part 3 of Art. 114, which determined the procedure
for the investigation, the requirement "if in the case of a serious crime handed over
to the investigator the person who committed it has not been established, the body
of investigation continues to carry out operational and investigative actions and
informs the investigator about their consequences"”, and Part 3 of Art. 114, which
determined the authority of the investigator - the right of the investigator "to provide
the investigating authorities with instructions and instructions on the conduct of
search and investigative actions.", and among the rights of the suspect - the right to
file complaints against the actions and decisions of the person who conducts
investigative actions and inquiries, the investigator and the prosecutor.

However, the forms and methods of investigative activities remained secret and
continued to be regulated by departmental regulations with limited access. In 1974,
the Ministry of Internal Affairs of the USSR introduced the Instruction on the Agent
Work of the Militia, and in 1977, the Instruction "On Operational Records in the
State Security Bodies" was implemented in the KGB under the Republic of Moldova
of the USSR [5]. The above-mentioned normative acts defined the basic principles
of clandestine information gathering, for the implementation of which the
corresponding operative units were formed: accounting and archival, secret
equipment, document production, radio counterintelligence, production of
operational equipment, perlustration of telegraphic and postal correspondence,
which confirms the conduct of clandestine measures of obtaining information with
the use of special technical means, production of imitation means, execution of
arrest, inspection of seizure of correspondence.

Convictions of famous Soviet generals and marshals for anti-Soviet statements,

recorded with the help of recording devices, [1] indicate the widespread use in this
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period of such a form of covert reception and recording of information as audio-
video control of a person and place.

Along with this, in the countries of Europe after the end of the Second World
War, the process of regulating informal forms of obtaining information as an
institution of the criminal process was actively started, which influenced the process
of their institutionalization in the criminal procedural legislation of the Ukrainian
SSR, and later in Ukraine.

The introduction of the institution of undercover investigative (search) actions
as measures of undercover information acquisition in the interests of criminal justice
became the next stage of the modernization of the domestic criminal process, aimed
at the introduction of approaches inherent in the classic continental mixed criminal
process, which is currently characteristic of most EU countries [6].

The first steps towards institutionalizing covert intelligence measures in
criminal procedural law were initiated in Europe in the 1808 French Code of
Criminal Investigation. In Art. 10 of the mentioned Code provided that during the
investigation the prefects of the departments and the prefect of the Paris police
acquired the authority personally or through the authorized persons of the judicial
police to take any actions prescribed by law, necessary for the disclosure of the crime
and the exposure of the guilty persons [7]. As a next step, in the Criminal Procedure
Code of France of 1958, the first steps of legal regulation of secret measures were
taken. In particular, in Art. Art. 706-73, 706-74 of the said Code provides a list of
particularly dangerous crimes, during the investigation of which, with the
permission of the court at the request of the prosecutor, the judicial police could
monitor, infiltrate and intercept telephone conversations, correspondence using
means of telecommunications, video, audio monitoring of conversations or other

actions in a certain place, data interception of computer systems [8].
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In the Austrian Criminal Code of 1975, secret investigative actions were
reflected as a separate institution of criminal procedural law in section 4 of chapter
8, which is devoted to surveillance, secret investigation and fictitious agreements, as
well as in section 5 of chapter 8, which contains the normative legal regulation of
interception exchange messages, monitoring of written messages between persons,
information about the delivery of messages, visual and audio surveillance of a
person[9].

In the criminal procedural legislation of the Federal Republic of Germany, the
institutionalization of covert measures was introduced in the Criminal Procedure
Code 1987, which provides for such covert measures for obtaining information as:
imposing an arrest and seizure of postal and telegraphic correspondence, control of
telecommunications, audio-visual monitoring of a place (dwelling), establishing the
location of a mobile terminal, using secret agents for solving crimes, police
surveillance of a person, a vehicle[8].

Institutionalization of clandestine information-gathering measures also took
place in other European countries, but with certain peculiarities. In particular, in the
Criminal Code of Moldova 2003, along with the regulation of the forms of special
investigative actions, there is a caveat that such measures can be carried out only by
special bodies defined by the Law "On Special Investigation Activities" dated
03.29.2012[10]. The CPC of Italy uses an approach that does not involve separating
public and private measures. Instead, it is determined that the actions carried out by
the state prosecutor's office or judicial police are secret from the accused until he
becomes aware of them, but in any case no later than before the end of the pre-trial
investigation. For example, inspection of the scene, objects and documents,
interrogations, surveys, identification, searches, examination and others can be

conducted as secret measures. In fact, only the interception of conversations and
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messages, the seizure and seizure of correspondence are considered truly covert
investigative measures. Other forms of obtaining information, which can be
considered as an analogue of covert investigative search actions, are regulated by
regulations of the Ministry of Internal Affairs of Italy [11].

Regulation in criminal procedural codes of only such forms of covert
obtaining of information as interception of conversations, messages transmitted by
means of telecommunications (electronic network, as well as arrest, inspection and
seizure of correspondence, with the assignment of other forms of covert investigative
measures to the scope of regulation by legislation on operational and investigative
activities inherent in the legislation of the Russian Federation, the Republic of
Belarus, and other countries of the former USSR.

so, on the basis of the analysis of trends in the criminal procedural legislation
of a number of European countries, it is possible to conclude that there are two main
models of the institutionalization of informal measures of obtaining information: 1)
the separation in the CCP, along with formal informal forms of obtaining and
recording evidence, with the definition of an exhaustive list of such forms with legal
regulation of the grounds , conditions of conducting, fixing, saving and using
information; 2) regulation of only certain forms of covert obtaining of information,
subject to the possibility of using the results of investigative activities in criminal
proceedings, which is regulated by a separate legislative act.

The institutionalization of informal forms of obtaining information in the
criminal procedural legislation of the Ukrainian SSR took place in several stages.

In the Communist Party of the Ukrainian SSR, approvedBy the law dated
12.28.1960 [12] only the seizure of correspondence and its seizure in postal and

telegraph institutions was envisaged as an informal form of obtaining information.
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Other forms and methods of such measures were considered exclusively as secret
and were regulated by the legislation on operational and investigative activities.

The adoption of the Universal Declaration of Human Rights, adopted and
announced by resolution 217 A (IIT) of the UN General Assembly dated 10.12.1948
[13], other international acts in the field of human rights, influenced the development
of provisions of criminal procedural legislation in this area. By decree of the
Presidium of the Verkhovna Rada of the Ukrainian SSR [14] dated April 16, 1984,
the CPC was supplemented by Art. 14-1 "Inviolability of housing, protection of
personal life of citizens, secrets of correspondence, telephone conversations and
telegraphic messages, bank deposits and accounts."

The mentioned article provided basic guarantees regarding the inviolability of
housing, personal life, the secrecy of conversations, correspondence and messages
and contained an important requirement that the restriction of these rights is possible
only on the basis and in the manner provided by the Criminal Procedure Code, which
had a significant impact on further legislation.

Conclusions. So, during the period of Soviet rule, namely in the second half
of the 19th century. the first processes of institutionalization of secret investigative
(research) actions took place both in the USSR and in a number of foreign countries.
This period became the penultimate stage of institutionalization of the NS(R)D
before Ukraine's independence. It was the Communist Party of Ukraine of 1960 that
regulated most of the principles of secret forms of obtaining information, which are
still used today.

In the second half of the XIX century. in the legislation of the Ukrainian SSR
of the USSR, the countries of Western and Eastern Europe, there are trends of
institutionalization of secret investigative actions as a specific form of obtaining and

recording information in the interests of criminal justice, the introduction of general
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principles of their exclusivity, limitations of the application of the introduction of
general features, which can be considered as measures to ensure the balance of the
interests of criminal justice and human rights and freedoms, their forms and methods
are detailed in legal normative acts, the regulation of the grounds, the procedure for
their implementation, and the use of the received information is detailed. The
initiation of judicial control in the domestic legal system for the observance of
human rights during interference with private communication is noted. The main
driving force for the institutionalization of NS(R)D during this period was, first of
all, international legal acts adopted by the UN and European states in the protection
of human rights, international cooperation in the field of combating drug trafficking,
aimed at combating corruption, terrorism, money laundering obtained by criminal

means.
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The article is devoted to the study of international and foreign experience,
which concerns the issues of the feasibility of criminalization and decriminalization
of socially dangerous acts in various spheres of social relations, taking into account
such factors as: the geographical location of the state, religion , the level of
economic, political and social development, as well as the level of legal awareness
of the population. One of the main factors in Ukraine today remains the state of war.

At the same time, corruption is among the top three most serious problems of
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Ukraine, according to the results of the latest research. The domestic law
enforcement system of Ukraine is guided by the principle of the number of indicators
of the detection of criminal offenses, while officials may deviate from the means of
their detection established by law, in particular, resort to provocative actions
regarding corrupt behavior. Today, there are more than enough such examples, as
judicial practice demonstrates. In this regard, it is important to carry out comparative
legal studies in order to clarify the peculiarities of foreign experience of criminal
responsibility not only for corruption crimes, but also for other socially dangerous
acts, since such experience can be useful for Ukraine. So, on the one hand, close
cooperation (interaction) of different states should act as a factor that helps
(facilitates) the fight against crime. On the other hand, as the practice of spontaneous
and non-systematic changes to the law on criminal responsibility and to the criminal
procedural law has shown, the only way out of the situation is the imposition of an
indisputable moratorium on changes to these two closely interrelated codified
normative acts. Therefore, law enforcement practice clearly demonstrates that law
enforcement officers are not interested in the results of their activities, but only in
statistical data.

Keywords: international experience, criminalization, decriminalization.

Introduction. Today, the key task of the state, along with countering Russian
aggression, is countering socially dangerous actions (criminal offenses) in various
spheres of public life. At the same time, it is difficult to determine: which enemy is
scarier for Ukraine today: internal (corruptors, thieves, murderers) or external? For
example, according to the results of research, corruption is among the top three most
serious problems in Ukraine. The domestic law enforcement system of Ukraine is

guided by the principle of the number of indicators of detection of criminal offenses,
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while officials may deviate from the means of their detection established by law, in
particular, resort to provocative actions regarding corrupt behavior. Today, there are
more than enough such examples, as judicial practice demonstrates. In this regard,
it is important to carry out comparative legal studies in order to clarify the
peculiarities of foreign experience of criminal liability not only for corruption
crimes, but also for other socially dangerous acts, since such experience can be

useful for Ukraine [1].

Analysis of the results of recent studies. The study of issues related to the
determination of prerequisites for criminalization and decriminalization of public
actions, taking into account foreign and international experience, was carried out by:
A.V. Andrushko, P.S. Berzin, I.V. Berdnik, A.V. Vozniuk, O.O. Dudorov, I.P.
Katerynchuk, S. Korogod, O.V. Kryshevich, A.V. Savchenko, M.V. Siyploki, M.I.
Havronyuk, 1.0. Khar, S.S. Chernyavskyi, V.V. Chumak, A.M. Yashchenko and
many others. At the same time, the mentioned scientists mainly studied issues related

to foreign experience in criminalizing socially dangerous acts in a particular field.

The purpose of the study is the determination of optimal ways for the
adoption of foreign experience by the domestic legislator in the criminalization and
decriminalization of socially dangerous acts, taking into account such factors as: the
geographical location of the state, religion, the level of economic, political and social

development, as well as the level of legal awareness of the population.

Presenting main material. The process of forming the legal system in
general and the system of normative legal acts of legislation in particular is long
enough and depends on numerous factors, among which we can name: the

geographical location of the state, the level of development of its economy, religion,
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historical and ethnic traditions of the existence of the nation and the ways of the
latter in relation to coexistence with neighboring regions, peoples, traditions.
Unfortunately, the volume of the proposed study will not allow a detailed analysis

of each of the listed factors, so it will be selective.

To begin with, we note that the state, in the person of the relevant (legislative)
bodies, establishes, coordinates, changes and terminates legal norms that are
designed to ensure the proper social, economic and democratic development of

statehood and society.

To carry out the research, we selected states that differ in their indicators and
factors, at the same time, all of them have a sufficiently high level of economic,
political, cultural, social development and the corresponding level of legal
awareness of citizens, and, of course, deserve that their experience gained during
gaining his own authority on the international arena was not only noticed, but also

taken into account.

In recent years, the criminal legislation of foreign countries has undergone
significant changes that reflect both social needs and international obligations,
responding to public opinion. Let's consider the most prominent of them, starting

from 2020.

Thus, among the states today, France stands out on the political arena, as a
state whose population, in the event of a change in political course or decisions in
the field of international cooperation (and not only), which may affect the standard
of living and existence of this population, react very actively by holding

demonstrations, strikes, demonstrations, etc.
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In 2021, France passed a security law aimed at countering radicalization and
terrorism. This allowed authorities to track IP addresses and shut down dangerous
sites. The recent terrorist attacks on the territory of the country served as an impetus.
In the same period, new laws against cybercrime were introduced in 2021, including
the fight against the illegal distribution of personal data and digital blackmail. Also
around this time, the new Global Security Act 2021 was introduced, sparking debate
over right to information and privacy issues, particularly regarding police powers
and the use of drones. Punishment for attacks on police officers and government
officials was increased. Such attacks are now punishable by up to 10 years in prison
and a fine of up to €150,000, instead of seven years in prison. This is due to an
increase in the number of attacks on police officers during protests and riots. In 2022,
France increased liability for sexual violence by broadening the definition and
increasing the penalties for sexual offenses against minors. Also in 2022, a law
aimed at combating extremist content on the Internet was adopted, which became

part of a broader strategy to combat terrorism [2].

Germany. It is a completely different story, although the country, like France,
is European, is part of the EU, has its own centuries-old history, stable legislation,

and a high level of economic, political and social development.

In 2022, the German Criminal Code was amended to increase the penalties for
hate crimes and incitement to hatred on the Internet. The maximum punishment for
such acts was increased to three years of imprisonment. This is due to the increase
in the number of similar crimes in the German-speaking parts of the Internet. Also,
this year Germany adopted laws aimed at strengthening data protection and privacy
on the Internet, including strengthening control over the work of IT companies. All

these changes were related to the reform of the criminal code in 2022, including the
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strengthening of measures to fight corruption at the highest echelons of power. In
2021, police powers to use hidden cameras and listening devices to investigate
crimes were expanded, and tougher rules were introduced to combat money
laundering and terrorist financing linked to the drug and arms trade. This measure
was adopted in connection with the increase in the number of cases of illegal
trafficking of weapons in the criminal environment. In 2021, accountability for hate
crimes and extremism was strengthened, in response to an increase in attacks

motivated by racial and religious hatred [2].

United States. Rich history, complex legal system different from the domestic
one. In our opinion, the ability of this system to prevent the introduction of
"spontaneous" changes to the current legislation, to not succumb to the rapid and
radical changes in the development of social relations that are currently taking place

and have always actually taken place, is indicative.

Consequently, the US has been notable for introducing bans on police neck
restraints in some states linked to police violence: After a number of high-profile
cases of police violence, including the killing of George Floyd in 2020, some states
and local governments have amended their laws and policies, relating to police
practices. For example, new restrictions on the use of strangulation techniques
(search warrants without knocking) were introduced. These changes are aimed at
strengthening police accountability and preventing future cases of unjustified
violence. Also, federal police reform legislation was passed in 2020 to improve
police-community relations after a series of incidents that sparked mass protests and
riots. In 2021, legislative changes in the field of criminal justice were aimed at

reducing prison overcrowding and reforming the parole system.
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If we turn to history, we can say with confidence that the law-making and law-
enforcement experience of the USSR in the field of criminal law and criminal
procedure clearly demonstrates that the stability of the considered areas of
legislation is a prerequisite for the stability of society in general, the transparency
and predictability of the behavior of a person and the consequences of the latter,
sufficiently high the level of legal awareness and legal culture of both society as a
whole and individual citizens. All norms and normative-legal mechanisms were not
only fixed at the legislative level, but also had a clear and accessible mechanism for
their implementation, the practice of applying the legislation was established and

stable.

Ukraine. In Ukraine for the period 2020-2023, numerous changes were made
to the criminal legislation:

In 2020, Ukraine increased penalties for domestic violence, increasing victim
protection and introducing restraining orders.

In 2021, new and "the latest» anti-corruption measures, "aimed at
strengthening" the responsibility of civil servants.

Intellectual property reforms in 2021 strengthened copyright protection and
the fight against piracy.

In 2022, legislation was passed to strengthen the fight against terrorism and
extremism. The definition of rape in the Criminal Code was also expanded. The
reason is harmonization with international legislation.

However, the peak of changes in criminal legislation occurred after a full-
scale armed aggression by the Russian Federation, namely: 1) the introduction of
criminal liability for collaborationism (punishment of up to 12 years of

imprisonment is foreseen); 2) penalties for treason and espionage were increased (up
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to 15 years imprisonment); 3) increased responsibility for public calls for violent
change of the constitutional order. The reason is the fight against subversive
propaganda; 4) increased responsibility for creating illegal armed groups (up to 8
years). The reason is to establish order in the war zone; 5) there was an increase in
the term of punishment for looting (up to 15 years). The reason is the fight against
wartime crime; 6) criminalized sabotage and sabotage at military facilities (up to 12
years). The reason is defense capability protection; 7) increased responsibility for
illegal arms trafficking. The reason is to establish order in the conditions of martial
law; 8) increasing the statute of limitations for war crimes (up to 25 years). The
reason is the events in Buch at the beginning of 2022 and other cities; 9)
criminalization of forgery of humanitarian aid(up to 8 years p/v). The reason is the
fight against fraud in the conditions of war during the delivery of humanitarian aid
[3].

Changes in the criminal legislation of Ukraine in 2022 are largely due to
Russia's military aggression and the subsequent introduction of martial law.

Many amendments are aimed at protecting the statehood, sovereignty and
territorial integrity of the country from encroachments by both external and internal
forces. Some of the changes increase penalties for actions that weaken Ukraine's
defense capabilities in wartime conditions. Other amendments respond to specific
war crimes that occurred during the Russian invasion — rape, looting, killing of
civilians, etc. Their goal is to punish the guilty and prevent the repetition of such
crimes.

That is, the latest changes took place in view of the state of war and this is
understandable, at the same time, previous changes, frequent updates of the criminal
legislation of Ukraine in recent years are due in most cases to instability and drastic

changes in the life of Ukrainian society.
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Here is a list of reasons that, in our opinion, have the greatest impact on the
speed of changes in the current criminal legislation:

1. Unstable political situation in recent years. The change of power, the military
conflict in the east, the annexation of Crimea, the events of Euromaidan — all this
required amendments to laws or the adoption of new laws.

2. Efforts to conduct an "active fight" against corruption in order to demonstrate the
results of "such a fight" to Western partners.

3. The need to harmonize domestic legislation with European legislation. In
connection with the signing of the Association Agreement between Ukraine and the
EU, Ukrainian laws are being adapted to European standards.

4. The weakness of the law enforcement system, which is unable to perceive and
properly react to such a large number of legislative changes.

5. Populism of individual politicians who initiate the bill for PR, not for real changes.

In general, frequent updates of legislation are more a symptom of a disease
than a norm for a developed democratic society. Stable and understandable laws are
the basis of a rule of law.

Conclusions. So, on the one hand, close cooperation (interaction) of different
states should act as a factor that helps (facilitates) the fight against crime. On the
other hand, as the practice of spontaneous and non-systematic changes to the law on
criminal responsibility and to the criminal procedural law has shown, the only way
out of the situation is to impose an indisputable moratorium on changes to these two
closely interrelated codified normative acts. One cannot ignore the factor of war,
namely how the latter affects legislative initiatives and legislative acts are adopted
today, especially since law enforcement practice clearly (confidently) demonstrates
that law enforcement officers are "to put it mildly" not interested in the results of

their activities, but only in statistical data (in the number of cases referred to the
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court, not in the number of verdicts handed down as a result of consideration of such

criminal proceedings).
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The author notes that the main "forms of collaboration activities" in Parts 1-7
of Article 111-1 of the Criminal Code of Ukraine are types of criminal offenses with
independent corpus delicti: Parts 1-2 - criminal offenses; Parts 3-4 - minor crimes;
Part 5 - serious crime; Parts 6, 7 - especially serious crimes.

Part 8 provides for qualifying features (qualified corpus delicti) in relation to
criminal offenses, the main corpus delicti of which are enshrined in Parts 5-7 of this

Article of the CC (for grave and especially grave offenses).
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During 2022-2023, legislative initiators proposed numerous amendments to
Article 111-1 of the CC of Ukraine. The reason for this was a complex legislative
construction of the provisions of Article 111-1 of the CC of Ukraine and problematic
issues arising during the pre-trial investigation, in particular, during the qualification
of criminal offenses under this article.

The analysis of the court practice of bringing perpetrators to criminal liability
for collaboration activities gives grounds to identify the main messages of judges to
resolve problematic issues of qualification.

The author comes to the conclusion that the draft amendments to Article 111-
1 of the Criminal Code of Ukraine need to be significantly revised by the subjects
of legislative initiative.

Keywords: collaboration, criminal offense, draft law, treason, qualification.

Formulation of the problem. The Law of Ukraine dated 03.03.2022 No.
2108-IX from 03.15.2022 provides for criminal liability for collaborationism as a
special form of treason against citizens committed in enemy-occupied territories
during an armed conflict. Thus, as of December 2023, pre-trial investigation bodies
were investigating 5,590 criminal proceedings on the grounds of the crime provided
for in Article 111-1 of the Criminal Code of Ukraine (hereinafter referred to as the
Criminal Code of Ukraine), in which 2,216 persons were held criminally liable.
1,460 criminal proceedings were completed with the sending of indictments to the
court, of which 783 - in the order of a special pre-trial investigation (61.8% of
persons are not under the direct control of law enforcement agencies) [1].

To the main "forms of collaborative activity", which in part. 1-7th century
111-1 of the Criminal Code of Ukraine acquire the meaning of types of criminal

offenses with independent compositions, including: 1-2 - criminal misdemeanors;
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ch.ch 3-4 - minor crimes; part 5 — serious crime; ch.ch 6, 7 — especially serious
crimes. Part 8 provides qualifying features (qualified composition) in relation to
criminal offenses, the main compositions of which are fixed in part. 5-7 of this article
of the Criminal Code (that is, only for a serious and especially serious crime).
Considering the complex legislative structure of the dispositions of Art. 111-1 of the
Criminal Code of Ukraine and problematic issues that arise in the process of pre-
trial investigation, in particular during the qualification of criminal offenses
provided for in this article, the subjects of the legislative initiative during 2022-2023
proposed numerous changes to this article, which should be focused on .

Analysis of recent research and publications. The study of issues of
criminal liability for collaborative activity was the subject of research by such
scientists asPysmenskyi E., Dolgoruchenko D., Golovko M., Honcharenko O., Horobets V.,
Kuznetsov V., Kuzmenko O., Chaltseva O. and others.However, I have a
questionanalysisdraft laws, which consider problematic issues of criminal
responsibility for collaborative activities,not enough attention was paid in the
literature.

The purpose of this study there is an analysis of draft laws, which consider
the problematic issues of criminal responsibility for collaborative activities, as well
as the delineation of criminal offenses, the responsibility for which is provided for
in Art. 111-1 of the Criminal Code of Ukraine, from related criminal offenses.

Highlighting previously unsolved parts of the general problem, to which
the article is devoted. In Ukraine, there are no scientific works devoted to the
review of draft laws on issues of criminal responsibility for collaborative activities.

Presenting main material. As of December 2023, the Verkhovna Rada of
Ukraine has registered several draft laws regarding changes to Art. 111-1 of the

Criminal Code of Ukraine. Let's analyze some of them.

COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH

INSTITUTE OF PRE-JUDICIAL PROBLEMS INVESTIGATION” 2024
.________________________________________________________________________



COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH INSTITUTE OF PRE-
JUDICIAL PROBLEMS INVESTIGATION” 2024-1
ISSN 2786-7900

1. Draft Law of Ukraine "On Amendments to the Criminal Code of Ukraine
on Improving Responsibility for Collaborative Activities" (register. No. 7647 dated
August 8, 2022) [2].

In part 4 of Art. 111-1 of the Criminal Code of Ukraine, the authors of the
draft law "On Amendments to the Criminal Code of Ukraine on Improving Liability
for Collaborative Activities" (hereinafter - Draft Law No. 7647) propose to specify
that the voluntary conduct of economic activity in cooperation with the aggressor
state, illegal bodies should be recognized as criminal authorities created in the
temporarily occupied territory, including by the occupying administration of the
aggressor state, except for cases specified by law [2].

It is necessary to support the proposal of the authors of draft law No. 7647 to
recognize as one of the varieties of collaborative activity the exclusively voluntary
conduct of economic activity in cooperation with the aggressor state, illegal
authorities created in the temporarily occupied territory, including the occupation
administration of the aggressor state. The specified legislative changes are due to the
need to decriminalize actions that concern that part of economic activity that must
be carried out to ensure the livelihood of the temporarily occupied territories of
Ukraine. In addition, in the context of the wording, with the exception of cases
specified by law, under criminal liability under Part 4 of Art. 111-1 of the Criminal
Code of Ukraine will cover all types of activities that are not specified in the laws.
That is, the norms of draft law No. 7647 do not create adequate legal certainty, which
is a necessary element of any criminal act.

At the same time, the proposed approach does not solve all law enforcement
problems that arose in connection with the adoption of the Law of Ukraine "On
Amendments to Certain Legislative Acts of Ukraine on Establishing Criminal

Liability for Collaborative Activities" dated March 3, 2022 No. 2108-1X, by which
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the Criminal Code of Ukraine was supplemented by a new article. 111-1
"Collaborative activity", namely:

- the position of the legislators, who foresee responsibility in Part 4 of Art.
111-1 of the Criminal Code of Ukraine only for actions aimed at implementing
standardseducation of the aggressor state in educational institutions. At the same
time, legislators ignore the issue of responsibility for similar actions in other areas,
including public administration, health care, construction, etc.;

- in sanctions ch.ch. 1 and 2 Art. 111-1 of the Criminal Code of Ukraine
establishes the non-alternative basic punishment as deprivation of the right to hold
certain positions or engage in certain activities for a certain period of time, which
makes it impossible to apply it to persons for whom the commission of relevant
criminal offenses was not related to their activity or position;

- Nand greater difficulties in practice are caused by the presence of similar
signs of the objective side of criminal offenses provided for in Part 1 of Art. 111-1
and ch.ch. 1-3 Art. 436-2 of the Criminal Code of Ukraine, which to some extent
coincide. Due to the low-quality legislative technique, we have a coincidence of the
signs of the objective side regarding such an act as the denial of armed aggression
against Ukraine. Yes, mandatory according to Art. 111-1 of the Criminal Code of
Ukraine, publicity is a sign of denial of armed aggression against Ukraine.
According to paragraph 1 of the note to this article, the dissemination of appeals or
expressions of objection to an unspecified circle of persons, in particular on the
Internet or with the help of mass media, is considered public. At the same time, the
denial of armed aggression against Ukraine, and the distribution of materials
containing the denial of armed aggression against Ukraine, may occur with the use
of mass media, which is covered by Part 3 of Art. 436-2 of the Criminal Code of

Ukraine and at the same time corresponds to the feature of publicity required by Art.
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111-1 of the Criminal Code of Ukraine. In the specified cases of coincidence of most
of the available signs, there is a competition of articles, which cause a number of
problematic issues in practice.

2.Draft Law of Ukraine "On Amendments to the Law of Ukraine "On
Ensuring the Rights and Freedoms of Citizens and the Legal Regime in the
Temporarily Occupied Territory of Ukraine" Regarding the Peculiarities of
Activities in the Temporarily Occupied Territory of Ukraine" (reg. No. 7646 dated
08/08/2022) [3].

INdraft of the Law of Ukraine "On Amendments to the Law of Ukraine "On
Ensuring the Rights and Freedoms of Citizens and the Legal Regime in the
Temporarily Occupied Territory of Ukraine" Regarding the Peculiarities of
Activities in the Temporarily Occupied Territory of Ukraine" (hereinafter referred
to as Draft Law No. 7646), the authors propose to improve the legislative norms in
terms of the definition events and activities that can be carried out in the temporarily
occupied territories, in particular after February 24, 2022. In general, we support the
mentioned idea, since Ukraine should maximally ensure its presence and respect for
the rights and freedoms of its citizens in the temporarily occupied territories.

On March 20, 2022, the Law of Ukraine "On Amendments to the Law of
Ukraine "On Ensuring the Rights and Freedoms of Citizens and the Legal Regime
in the Temporarily Occupied Territory of Ukraine" in connection with the military
aggression of the Russian Federation against Ukraine" dated March 15, 2022 No.
2138 entered into force -IX, by which, in particular, the norms of the Law were
supplemented in terms of the extension of its provisions not only to the temporarily
occupied territories, the occupied territories of the Autonomous Republic of Crimea
and the city of Sevastopol, part of the Donetsk and Luhansk regions with a clear

demarcation of territories, but also to other territories of Ukraine , which were
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temporarily occupied by the Russian Federation as an occupying power during large-
scale military operations against Ukraine. At the same time, the current Law (Clause
3, Part 1, Article 3 of the Law) stipulates that the decision to recognize territories as
temporarily occupied is made by the Council of National Security and Defense of
Ukraine, put into effect by the decrees of the President of Ukraine. However, the
relevant decisions of the National Security Council have not been adopted, so only
the ARC and the city of Sevastopol, part of the Luhansk and Donetsk regions remain
officially recognized as occupied [3].

Thus, in the context of Law No. 2138-1X, the territories not under the control
of the Government of Ukraine as a result of their capture by units of the Russian
army after February 24, 2022, will not be considered temporarily occupied due to
the absence of a corresponding decision of the National Security Council, and, as a
result, the restrictions on the implementation of the proposed Law No. 7646
economic activity will not apply to them.

3. Draft Law of Ukraine "On Amendments to Article 111-1 of the Criminal
Code of Ukraine on Improvement of Responsibility for Collaborative Activities"
(reg. No. 8301-1 dated January 5, 2023) (hereinafter - Draft Law No. 8301-1) [4]
and "On Amendments to the Criminal Code of the Code of Ukraine regarding
clarification of responsibility for certain types of criminal offenses in the temporarily
occupied territories" (reg. No. 8301-2 dated January 5, 2023) (hereinafter - draft law
No. 8301-2) [5].

INsanctions 1 and 2 of the current Art. 111-1 of the Criminal Code of Ukraine,
the main punishment is determined in the form of deprivation of the right to hold
certain positions or engage in certain activities for a certain period of time.

Authors of the draft lawNo. 8301-1it is proposed to replace it with the main

punishment in the form of a fine from one thousand to three thousand non-taxable
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minimum incomes of citizens with deprivation of the right to hold certain positions
or engage in certain activities for a period of ten to fifteen years or without it
(sanction of part 1), as well as a fine from three to five thousand non-taxable
minimum incomes of citizens with deprivation of the right to hold certain positions
or engage in certain activities for a period of ten to fifteen years or without such and
with confiscation of property or without such (sanction of part 2) [4]. In general, we
support such a change, since the establishment of an alternative basic punishment -
deprivation of the right to hold certain positions or engage in certain activities for a
certain period of time - makes it impossible to apply it to persons for whom the
commission of relevant criminal offenses was not related to their activity or position.

In draft law No. 8301-02, the authors propose to supplement part 4 of Art.
111 of the Criminal Code of Ukraine with an encouraging norm: "a citizen of
Ukraine who is illegally (forcibly) conscripted into the armed forces of the
occupying state or illegal armed formations in the temporarily occupied territories
of Ukraine and voluntarily surrendered to the armed forces shall be released from
criminal liability for the offenses provided for in this article , law enforcement
agencies or other military formations of Ukraine". The position of the authors who
equate the concepts of "illegally conscripted" and "forced conscript” [5] is unclear.
The illegality of conscription into the armed forces means a violation of the
procedure for conscription into the armed forces established by law. A conscript is
illegally conscripted, but the concept of "illegally conscripted" is much broader than
the concept of "forced conscript". Therefore, to equate these concepts in the
disposition of Art. 111 of the Criminal Code of Ukraine is impossible. At the same
time, the author ignored the provisions of Art. 39 and 40 of the Criminal Code of
Ukraine. Yes, according to Part 1 of Art. 40 of the Criminal Code of Ukraine is not

a criminal offense if the action or inaction of a person who caused damage to law-
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protected interests, committed under the direct influence of physical coercion, as a
result of which the person could not control his actions. At the same time, in
accordance with the provisions of part 2 of this article, the issue of criminal liability
of'a person for causing damage to law-enforced interests, if this person was subjected
to physical coercion, as a result of which he retained the ability to control his actions,
as well as mental coercion, is resolved in accordance with the provisions Art. 39CC
of Ukraine. Part 1 of this article states that it is not a criminal offense to cause harm
to law-protected interests in a state of extreme necessity, i.e. to eliminate a danger
that directly threatens a person or the rights protected by law of this person or other
persons, as well as public interests or the interests of the state, if this the danger in
such a situation could not be eliminated by other means and if at the same time the
limits of extreme necessity were not allowed to be exceeded.

In draft law No. 8301-02, the authors propose in the sanction part 1 to provide
for punishment in the form of a fine from one thousand to two thousand non-taxable
minimum incomes of citizens or public works for a period of up to two hundred
hours with deprivation of the right to hold certain positions or engage in certain
activities for a period of ten to fifteen years or less, and in the sanction of part 2 - a
fine from one thousand to three thousand non-taxable minimum incomes of citizens
or community service for a period of up to two hundred and forty hours with
deprivation of the right to hold certain positions or engage in certain activities for a
period from ten to n "Eleven years or less [5]. In this case, there is a violation in the
construction of sanctions, since when differentiating criminal liability by
establishing qualified categories of crimes, there should not be such a situation that
the maximum limit of punishment under the first part of the article of the Criminal
Code is greater (higher) than the minimum limit, respectively, under the second part.

After all, this situation, firstly, makes it impossible to impose a less severe
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punishment for a crime committed in the presence of qualifying features than for a
crime where such features are absent, and secondly, to a certain extent, the
differentiation of criminal responsibility is leveled, and the integrity of the
punishment system is reduced.As we can see, in the sanction of part 1 of the draft
law, the minimum limit of punishment in the form of a fine, provided for in the
sanction of part 1, is "imposed" on the maximum limit defined in part 2. Under such
circumstances, there are possible cases when the court will impose a more severe
punishment in the form of a fine under the sanction of Part 1 than under the sanction
of Part 2 of Art. 111-1 of the Criminal Code.

INdraft law No. 8301-2 is proposed to be established in Part 3 of Article 111-
1 of the Criminal Code of Ukrainecriminal liability for the voluntary implementation
by citizens of Ukraine of the standards of education of the aggressor state in
educational institutions (educational institutions), which consist in the distortion of
historical and geographical facts in the interests of the aggressor state and/or
programs for approving the actions of armed formations and/or the occupation
administration of the aggressor state , inciting enmity against Ukraine, citizens of
Ukraine, armed forces of Ukraine [5]. The position of the authors regarding the
introduction of the concept of "educational institution" in the disposition of the
article, which is equated with the concept of "educational institution", is not clear.
At the same time, legislators ignored the issue of responsibility for similar actions in
other areas, in particular, in institutions of culture, state administration, health care,
and construction. At the same time, the authors propose in the disposition to
determine the content of the voluntary implementation by the citizens of Ukraine of
the education standards of the aggressor state in educational institutions (educational

institutions), which violates the rules of legislative technique, since the definition of
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the content of any feature of the objective party in the Criminal Code of Ukraine is
provided for in the notes to certain articles.

The authors of draft law No. 8301-2 propose to solve the problem of
competition, part 1 of Art. 111-1 of the Criminal Code and Art. 436-2 of the Criminal
Code by providing in the disposition of Part 1 of Art. 111-1 of the Criminal Code of
Ukraine of the subject of a criminal offense, namely the commission of the acts
provided for in part 1,an official.In general, we support such a change, since the
specification in part 1 of Art. 111-1 of the Criminal Code of the subject of the
criminal offense will be the criterion distinguish between acts provided for in Part 1
of Art. 111-1 and part 1-3 of Art. 436-2 of the Criminal Code of Ukraine.

Along with that, the authors of draft law No. 8301-2 propose in the first
paragraph of Part 7 of Art. 111-1 of the Criminal Code of Ukraine replace the words
"or law enforcement agencies" with the sign and the words "law enforcement
agencies and prosecutor's offices". It is impossible to agree with such a proposal,
since part 1 of Art. 2 of the Law of Ukraine "On State Protection of Court and Law
Enforcement Officers" dated_December 23, 1993 No. 3781-XllIclearly defines the
list of law enforcement agencies: "law enforcement agencies - the prosecutor's
office, the National Police, the security service, the Military Law and Order Service
of the Armed Forces of Ukraine, the National Anti-Corruption Bureau of Ukraine,
state border protection agencies, the Bureau of Economic Security of Ukraine,
bodies and institutions for the execution of punishments, pretrial detention centers,
state financial control bodies, fish protection , state forest protection, other bodies
that perform law enforcement or law enforcement functions" [6]. Thus, the
prosecutor's office is part of the law enforcement system and by its powers occupy
a special place among law enforcement agencies. Therefore, the current version of

Part 7 of Art. 111-1 of the Criminal Code of Ukraine provides for criminal liability
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for a citizen of Ukraine voluntarily occupying a position in illegal judicial or law
enforcement bodies, including prosecutor's offices.

4. Pdraft law of UkraineOn Amendments to the Criminal and Criminal
Procedural Codes of Ukraine on Improving Liability for Collaborative Activities and
Related Criminal Offenses™ (register. No. 7570 dated July 20, 2022)(hereinafter
referred to as draft law No. 7570) [7].

First of all, attention should be paid to the correctness of the use of the word
"improvement" in relation to responsibility in the title of the draft law, since it is
necessary to improve the norms of legislation, and to strengthen or mitigate
responsibility.

The authors of draft law No. 7570 in clause 4, part 1, art. 111-1 of the Criminal
Code of Ukraine provided for criminal liability for actions aimed at implementing
the standards of education of the aggressor state in educational institutions of
Ukraine, namely for actions aimed at implementing standards in the field of
education, committed in the conditions of occupation of the territory of Ukraine or
part of it, with the aim of to provide support to the aggressor state and cause damage
to the sovereignty, territorial integrity and inviolability, defense capability or state,
economic or informational security of Ukraine [7]. At the same time, the authors of
the draft law ignore the issue of responsibility for similar actions in other areas,
including public administration, health care, construction, etc. This issue needs to be
resolved.

It is also proposed in Part 5 of Art. 111-1 of the Criminal Code of Ukraine to
provide for responsibility for the commission of an act specified in parts one, two,
three or four of this article, which led to the death of people, great material damage
or other serious consequences [7]. However, the footnote to the specified article

contains the definition of large material damage, and the authors of the draft law
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leave out the concept of "other serious consequences", which will cause difficulties
in law enforcement activities. In addition, in the proposed version of Art. 111-1 of
the Criminal Code of Ukraine, the order of presentation of the material does not
comply with the domestic principles of rulemaking. In particular, the dispositions of
the specified article are overloaded with unnecessary features, the note to the
specified article contains 6 parts, such a number is not contained in any article of the
Special Part of the Criminal Code of Ukraine. At the same time, the proposed part 1
of the note to this article of the Criminal Code of Ukraine provides that the subject
of a criminal offense is: a citizen of Ukraine; a foreigner or stateless person who, as
of February 24, 2022, permanently resided on the territory of Ukraine. In our
opinion, there is no need to overload the note of this article given that the subject of
the criminal offense is general and is defined in Art. 18 of the Criminal Code of
Ukraine. In part 6 of the disposition, the authors of the draft law provided the
grounds according to which cooperation with the aggressor state is not considered a
collaborative activity. In paragraph a part 6 of Art. 111-1 states the cases covered by
Chapter VIII of the General Part of the Criminal Code of Ukraine "Circumstances
Excluding the Criminality of the Act". Excessive specification of these features will
not contribute to proper law enforcement.

In part 2 of the notes to Art. 111-1 of the Criminal Code of Ukraine defines
the term "aggressor state", which is used in this article, as well as articles 146-1 and
436-2 of this Code. The authors of the draft law provided a definition of the concept
of "public" in Part 4 of the footnote to Art. 111-1 of the Criminal Code of Ukraine,
which refers to part 1 and 3 of the specified article, but it is not provided in Art. 436-
2 of the Criminal Code of Ukraine, where this concept is also used. This shortcoming

must be eliminated.
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5.The draft law of Ukraine "On Amendments to Article 111-1 of the Criminal
Code of Ukraine on Improving Criminal Liability for Collaborative Activities»(Reg.
No. 8077 dated September 26, 2022) [8].

The authors of the specified draft lawpropose to remove the sign of
voluntariness in part. 2 and 5 of the current Art. 111-1 "Collaborative activity" of
the Criminal Code of Ukraine and to establish criminal liability for carrying out by
a citizen of Ukraine on the temporarily occupied territory of Ukraine, on the basis of
the legislation of the aggressor state, professional activities related to the provision
of services of a lawyer, auditor, appraiser, expert, arbitration manager, private
executor , an independent mediator, a member of the labor arbitration, an arbitrator,
as well as the performance of the powers of a notary or state registrar or subject of
state registration of rights, or by providing other public services, supplementing the
specified article of the Criminal Code with the appropriate part [8].

Regarding the removal of the sign of voluntariness in part. 2 and 5 Art. 11-1
of the Criminal Code of Ukraine, the authors of the draft law ignored the provisions
of Art. 39, 40 of the Criminal Code of Ukraine. In particular, according to Part 1 of
Art. 40 of the Criminal Code of Ukraine is not a criminal offense if the action or
inaction of a person who caused damage to law-protected interests, committed under
the direct influence of physical coercion, as a result of which the person could not
control his actions. At the same time, according to the provisions of part 2 of this
article, the issue of criminal liability of a person for causing damage to law-protected
interests, if this person was subjected to physical coercion, as a result of which he
retained the ability to control his actions, as well as mental coercion, is resolved in

accordance with the provisionsArt. 39of this Code.

In Part 1 of Art. 39 of the Criminal Code of Ukraine states that it is not a

criminal offense to cause harm to law-protected interests in a state of extreme

COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH

INSTITUTE OF PRE-JUDICIAL PROBLEMS INVESTIGATION” 2024
.________________________________________________________________________


https://zakon.rada.gov.ua/laws/show/2341-14#n172

COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH INSTITUTE OF PRE-
JUDICIAL PROBLEMS INVESTIGATION” 2024-1
ISSN 2786-7900

necessity, 1.e. to eliminate a danger that directly threatens a person or the legally
protected rights of this person or other persons, as well as public interests or the
interests of the state, if this danger in such a situation could not be eliminated by
other means and if at the same time it was not allowed to exceed the limits of extreme
necessity.

Therefore, the proposal of the authors of draft law No. 8077 to remove the
sign of voluntariness in part 2 and 5 Art. 111-1 of the Criminal Code of Ukraine is
not valid.

Regarding the establishment of criminal liability for the performance by a
citizen of Ukraine on the temporarily occupied territory of Ukraine and on the basis
of the legislation of the aggressor state of professional activities related to the
provision of services of a lawyer, auditor, appraiser, expert, arbitration manager,
private executor, independent mediator, member of labor arbitration, arbitrator, as
well as the performance of the powers of a notary public or state registrar or subject
of state registration of rights, or the provision of other public services, we draw the
attention of the authors of the draft law to the resolution of the Cabinet of Ministers
of Ukraine "Some issues of notary public service under martial law" dated February
28, 2022 No. 164, which regulates the work of Ukrainian notaries during the war, in
particular, establishes certain restrictions (prohibitions) on conducting notarial
actions with the participation of citizens of the Russian Federation.

6. Draft Law of Ukraine "On Amendments to Article 111-1 of the Criminal
Code of Ukraine on Improving Liability for Collaborative Activities" (Reg. No.
8301 dated December 23, 2022), submitted by People's Deputy of Ukraine O. S.
Bakumov and other People's Deputies of Ukraine (hereinafter - draft law No. 8301)

[9].
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In sanctions ch.ch. 1 and 2 of the current Art. 111-1 of the Criminal Code of
Ukraine, the main punishment is determined in the form of deprivation of the right
to hold certain positions or engage in certain activities for a certain period of time.
The authors of draft law No. 8301 propose to replace it with the main punishment in
the form of a fine or community service with deprivation of the right to hold certain
positions or engage in certain activities for a certain period of time or without such
(sanctions of parts 1 and 2) and with or without confiscation of property (sanction
of part 2 ) [9]. In general, we support such a change, since the establishment of an
alternative basic punishment - deprivation of the right to hold certain positions or
engage in certain activities for a certain period of time - makes it impossible to apply
it to persons for whom the commission of relevant criminal offenses was not related
to their activity or position.

In draft law No. 8301, the authors propose to provide for criminal liability in
Part 3 of Article 111-1 of the Criminal Code of Ukraine, supplementing the words
"educational institutions" with the combination of the words "(educational
institutions) and cultural institutions", although the word "educational institutions"
does not exist in the current version of the specified article ( probably, the authors
of draft law No. 8301 had in mind not "educational institutions" but "educational
institutions") [9]. Therefore, their position regarding the establishment of criminal
responsibility for propaganda in educational and cultural institutions, or for the
actions of citizens of Ukraine aimed at implementing the standards of education of
the aggressor state in educational and cultural institutions, or in both forms of
objective side. However, in the text of the Explanatory Note to draft law No. 8301,
it is stated: "according to the provisions of the draft law, it is proposed to supplement
the third part with punishment for carrying out propaganda in cultural institutions."

The question arises regarding the specification of the place of commission of the

COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH

INSTITUTE OF PRE-JUDICIAL PROBLEMS INVESTIGATION” 2024
.________________________________________________________________________



COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH INSTITUTE OF PRE-
JUDICIAL PROBLEMS INVESTIGATION” 2024-1
ISSN 2786-7900

crime provided for in part 4 of Article 111-1 of the Criminal Code of Ukraine:
whether it is in the form of propaganda or in the form of implementing the education
standards of the aggressor state. In addition, it is not clear the position of the
legislators, who foresee responsibility in part 4 of Article 111-1 of the Criminal Code
of Ukraine only for actions aimed at implementing the standards of education of the
aggressor state in educational institutions (in the current version) and cultural
institutions (in the version of draft law No. 8301 ). At the same time, legislators
ignored the issue of responsibility for similar actions in other areas, including public
administration, health care, and construction.

In part 4 of Art. 111-1 of the Criminal Code of Ukraine, the authors of draft
law No. 8301 propose to recognize as criminal punishment the conduct of economic
activities in cooperation with the aggressor state, illegal authorities created on the
temporarily occupied territory, in particular, the occupation administration of the
aggressor state, "except for cases specified by law" [ 9]. However, the use of such
wording means that under criminal liability according to Part 4 of Art. 111-1 of the
Criminal Code of Ukraine will cover all types of activities not specified in the laws.
That is, the norms of draft law No. 8301 do not create adequate legal certainty, which
is a necessary element of any criminal act.

The authors of draft law No. 8301 propose to remove the sign of voluntariness
from part 5 and 7 of the current Art. 111-1 of the Criminal Code of Ukraine [9].
However, they ignored the provisions of Art. 39 and 40 of the Criminal Code of
Ukraine. Yes, according to Part 1 of Art. 40 of the Criminal Code of Ukraine is not
a criminal offense if the action or inaction of a person who caused damage to law-
protected interests, committed under the direct influence of physical coercion, as a
result of which the person could not control his actions. At the same time, in

accordance with the provisions of part 2 of this article, the issue of criminal liability
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of a person for harming law-protected interests, if this person was subjected to
physical coercion, as a result of which he retained the ability to control his actions,
as well as mental coercion, is resolved in accordance with the provisions of Article
39 of the Criminal Code of Ukraine. Part 1 of this article states that it is not a criminal
offense to cause harm to law-protected interests in a state of extreme necessity, 1.e.
to eliminate a danger that directly threatens a person or the rights protected by law
of this person or other persons, as well as public interests or the interests of the state,
if this danger in such a situation could not be eliminated by other means and if at the
same time the limits of extreme necessity were not allowed to be exceeded.
Therefore, the proposal of the authors of draft law No. 8301 regarding the removal
of the sign of voluntariness in part 5 and 7 Art. 111-1 of the Criminal Code of
Ukraine is not valid.

7. Draft Law of Ukraine "On Amendments to the Criminal and Criminal
Procedural Codes of Ukraine on Establishing Responsibility for Individual Actions
Against the Basics of National Security of Ukraine" (reg. No. 9223 dated
04/19/2023) (hereinafter - Draft Law No. 9223) [10].The authors of draft law No.
9223 proposeto make changes to the Criminal Code of Ukraine and the Criminal
Code of Ukraine and introduce criminal liability for the creation, acquisition, use or
sale of accounts containing knowingly false information about the user in
information (automated), electronic communication, information systems,
electronic communication networks, with the help of which unreliable information
is disseminated (in particular, on behalf of other persons whose involvement in the
published information has not been confirmed) or interference is carried out in the
activities of individuals and legal entities, if such actions are committed to the
detriment of sovereignty, territorial integrity and inviolability, defense capability,

national, state, economic or information security of Ukraine, in the absence of signs
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of state treason [10]. We consider the position of the authors of the draft law to be
illogical, since the wording of the purpose as a mandatory feature of the criminal
offense in the disposition of part 1 of the proposed article is not clear, namely: "to
the detriment of sovereignty, territorial integrity and inviolability, defense
capability, national, state, economic or information security of Ukraine", since
excessive specification of the purpose of committing this criminal offense will not
contribute to proper law enforcement [10]. The Law of Ukraine "On National
Security of Ukraine" defines the concepts of both national and state security,
respectively: "national security of Ukraine is the protection of state sovereignty,
territorial integrity, democratic constitutional system and other national interests of
Ukraine from real and potential threats; state security - protection of state
sovereignty, territorial integrity and democratic constitutional order and other vital
national interests from real and potential non-military threats" [11]. As we can see,
these concepts actually differ in that the emphasis on state security is made on threats
of a non-military nature. Taking into account the development trends of modern
society (globalization processes, goals of sustainable development, the transition of
humanity to the phase of the information society and the sixth technological system,
etc.), the components of state security are: the security of state-wide management;
political security; economic security; military security; security of public and legal
order; social and humanitarian security; information and communication security;
resource and environmental security; technical and man-made safety; international
diplomatic security. Thus, the authors of the draft law need to pay attention to the
formulation of the goal as a mandatory feature of the composition of the criminal
offense in view of the presence of a legally defined generalized concept of the

national security of Ukraine.
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The authors of the draft law propose to provide for criminal liability for the
use or sale of accounts containing known false information about the user in
information (automated), electronic communication, information systems,
electronic communication networks, with the help of which intervention is carried
out in the activities of individuals and legal entities, indicating at the same time, a
mandatory feature of the criminal offense is the purpose "to the detriment of the
sovereignty, territorial integrity and inviolability, defense capability, national, state,
economic or informational security of Ukraine" [10]. The authors try to reveal the
mechanism of damage to the sovereignty, territorial integrity and inviolability,
defense capability, national, state, economic or information security of Ukraine
through assumptions ("may cause damage") as a result of the use or sale of accounts,
which are used to interfere with the activities of physical and legal entities persons
This construction of the disposition of the article is not concrete and does not reveal
meaningful signs of the objective side - what exactly is the damage.

The authors of the draft law in Part 1 of Art. 114-3 of the Criminal Code of
Ukraine provides for punishment in the form of a fine in the amount of one thousand
to three thousand non-taxable minimum incomes of citizens or corrective works for
a period of up to two years [10]. Here it is worth noting that in accordance with part
2 of Art. 12 of the Criminal Code of Ukraine, this act is a criminal offense, and
Chapter I of the Special Part of the Criminal Code of Ukraine is entitled "Crimes
against the foundations of national security of Ukraine." However, the authors of the
draft law do not propose changes to the name of the specified section, which
indicates a lack of analysis of legislative prescriptions.

In the text of the draft lawNo. 9223, the authors probably mistakenly use the

word "inviolability", because if we are talking about something that is protected by
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law from encroachment by someone, or something that cannot be spoiled, destroyed,
spoiled because of its significance, importance, then we use the word "immunity".

Conclusions.Taking into account the above, for the purpose of proper law
enforcement, the authors need to finalize the above-mentioned draft laws.

The analysis of judicial practice regarding bringing guilty persons to criminal
liability for collaborative activity provides grounds for determining the main
messages of judges for solving problematic qualification issues:

- demarcation by object of encroachment (Part 1 of Article 111-1 and Part 1
of Article 436-2 of the Criminal Code of Ukraine - national security and human
security, peace and international order);

- voluntary occupation of the positions provided for in parts 2, 5, 7 of
Art. 111-1 of the Criminal Code of Ukraine, is a completed crime. Activities in these
positions can form an independent component of the crime - treason;

- demarcation by nature of actions (Part 4 of Article 111-1 and Article
111-2 of the Criminal Code of Ukraine). In the first case - only transfer of material
resources (resources belonging to the person), in the second - collection and
preparation and/or transfer of material resources (attraction of other people's assets);

— reference in Part 6 of Art. 111-1 of the Criminal Code of Ukraine on
the absence of signs of treason indicates the qualification of actions only when the
subject of the commission is a foreigner or a stateless person, and therefore the
totality of Art. 111 of the Criminal Code is excluded;

- in terms of participation in armed formations, Part 7 of Art. 111-1 is
distinguished from Art. 260 of the Criminal Code of Ukraine by the circumstances
of the commission of an armed conflict (with the participation of the Armed Forces
of Ukraine) or martial law. At the same time, participation in hostilities in the armed

forces of the Russian Federation should be qualified as treason in the form of
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switching to the side of the enemy during the period of armed conflict under martial
law;

- voluntary occupation of positions in illegal judicial or law enforcement
bodies under Part 7 of Art. 111-1 of the Criminal Code of Ukraine covers any
positions, not only judges or operatives;

— conducting elections or referenda accompanied by events of a political
nature (meetings, gatherings) may constitute a set of crimes under part. 5th and 6th
century 111-1 of the Criminal Code of Ukraine;

— actions provided for in part 3 of Art. 111-1 of the Criminal Code of
Ukraine (propaganda in educational institutions or the implementation of education
standards of the aggressor state), do not form a totality with treason;

- committing actions under duress excludes criminal liability.
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The article examines the psychological features of the corrupt personality on
the basis of personality structure models and some theories that, according to foreign
researchers, can help explain the psychology of a corrupt person.

Among the models of personality structure, the author singles out a
hierarchical model of personality traits with five factors that represent
personality at the broadest level of abstraction and which consists of the
variables of neuroticism, extraversion, openness to experience,
conscientiousness, and benevolence. It is noted that individual personality traits

based on the five-factor model can give some insight into the reasons why some
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people are more prone to a certain type of corrupt behavior - either in
interpersonal relations or in the field of work.

The next model of the personality structure is the dark triad, which
consists of three antisocial traits: Machiavellianism, narcissism, and
psychopathy, which is associated with unethical behavior and affects various
types of deviant behavior, including corrupt behavior. Also part of this model
was the financial worry theory, which hypothesized that people with high scores
on the dark triad might engage in corruption when they are worried about their
finances. Anxiety about the lack of financial resources can provoke corrupt
behavior, especially with a high level of dark triad personality traits.

The following theories consider guilt and moral values as deterrents to
corrupt behavior. People prone to guilt in everyday life are less likely to take
bribes and less likely to be corrupt, as are people who are committed to their
moral values.

But the author also notes that, in addition to these individual
characteristics, there are some national-level characteristics, often embedded
in a long historical tradition/culture, that can shape people's behavior in this
sense (i.e., the type of organizational culture).

In conclusion, it is stated that traits such as psychopathy, narcissism,
Machiavellianism, extroversion, extrinsic motivation and low life satisfaction
or self-esteem contribute to corruption and, conversely, high self-esteem
associated with lower levels of materialistic values, honesty contributes to
reducing the propensity to corrupt behavior.

Also, people are likely to be more risk averse to offset losses and risk
averse to preserve gains. Uncertainty can increase the likelihood of corrupt

practices. An emotion such as guilt can reduce the likelihood of corruption.
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Because corruption is such a widespread and devastating problem, it is
important to tackle it from all sides. The study of personal factors is valuable
for predicting corrupt behavior.

Keywords: corruption, corrupt behavior, corrupt intentions, deviance,
personality of the corruptor, personality structure, psychological features of the
personality, individual traits of the personality.

Keywords: corruption, corrupt behavior, corrupt intentions, deviation,
corrupt personality, personality structure, psychological characteristics of
personality, individual personality traits.

Formulation of the problem. Corruption worldwide is a serious problem that
threatens the progress of mankind. It is not the exclusive prerogative of any nation,
race or individual state, but transcends national boundaries and symbolizes a
phenomenal universal problem in political terms.

Corruption is usually defined as deviance that intentionally violates legal or
moral norms and abuses public power or resources for personal purposes. It
undermines political stability, harms economic growth, irrationally distributes
public resources, hinders normal social mobility, increases social inequality,
undermines people's trust in government, and lowers moral standards in society.
Since corruption causes enormous damage to society, it becomes extremely
important to understand it deeply and then take appropriate measures in response.

According to Transparency International, "corruption is one of the biggest
challenges of the modern world. It undermines effective public administration,
fundamentally distorts public policy, leads to a misallocation of resources, harms the

private sector and private sector development, and also causes special damage to the

poor." [35].
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Nowadays, corruption is one of the most important psychological, social,
economic and political problems in the whole world. This prompts scientists and
practitioners involved in the study of corruption to look for approaches to
understanding the driving forces of corrupt behavior at the individual level, namely
among the psychological characteristics of the individual.

Processing status. Among lawyers, O. Akimov, O. Lozinsky, I. Mezentseva,
M. Melnyk, O. Shostko, V. Nonik, O. Shevchenko, S. Shramko and other scientists
devoted their works to the psychological aspects of corruption. Among
psychologists, O.A. dealt with this problem. Zarichanskyi, O. I. Kudermina, L. I.
Kazmirenko, V. G. Androsyuk, A. B. Fodchuk.

Despite the relevance of this topic, little is known about the psychological
prerequisites of corrupt behavior, and the influence of personal qualities on attitudes
towards corruption has been studied little or not at all.

the purposethis article examines the psychological characteristics of the
personality of a corrupt person.

Presenting main material. When it comes to corruption, the following
important questions often arise: What are the causes of corruption? Which people
are more prone to corruption? What type of personality do they have that leads them
to profit from corruption at the expense of others? Why do these people tend to
engage in corruption more often than others? Various studies have tried to identify
cases of corruption both at the macro level [10; 4], as well as at the micro level [18],
and found that corruption is the result of the interaction of various variables (for
example, political, social, economic or psychological factors), but to date there are
few studies that have studied a wider range of personal qualities, potentially related

to corrupt behavior.
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Personality corruption is a set of psychological mechanisms or individual
characteristics and ethical principles rooted in the traditional and cultural
values of a certain group (for example, a nation), which individuals use for
manipulative purposes to gain benefits in relation to decision-makers [9]. One
of the main ways of understanding the psychology of a corrupt person is a
character trait or vice. Character traits include greed, infidelity, extravagance,
envy, and pandering to one's weaknesses. It can also be personal defects that
affect professional activity in the public service. These defects can take on wider
social and political significance when they have a distorting effect on social
institutions or public order.

Most researchers also identify a negative attitude to the law and the lust
for profit, contempt for moral and ethical norms, the deliberate cultivation of
immoral conflicts and ignoring such negative consequences as discrediting the
activities of the state apparatus, corrupting subordinates, and undermining the
principle of social justice. A corrupt person is characterized by the syndrome
of circular bailout, protectionism, and the psychology of consumerism, which
most often prevails over everything else [28, p.47].

In fact, classical views on corruption associated it with the idea of loss of
integrity or deviation from proper goals. In the writings of Machiavelli, special
attention is paid to corruption as the decline of civic virtue due to selfishness
and greed, which means the preference of private interest over the public good.

Studying many historical sources, Professor Laura Underkaffler points
out that corruption includes self-indulgence, indulgence of one's weaknesses,
and the weakening and rejection of the constraints of social ties. In addition to
its impact on individual character and morality, Underkuffler associates

corruption with corrosive, distorting, and decomposing forces that undermine
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public order. For example, she writes that "a corrupt politician does not just
threaten individuals... his existence threatens the rule of law and the entire state
system of which he is a part" [21]. Here, the moral understanding of corruption
intersects with the political understanding.

At the same time, there is another view on the psychology of a corrupt
official. Thus, some scientists claim that corrupt individuals have the following
characteristics: "activity, energy, initiative, high emotional stability, work
capacity, developed self-control, ability to perform productive activities in
difficult, stressful conditions, strong organizational and communicative
qualities. Such people are sociable, sociable, ready for joint work. Corruptors,
as a rule, are pragmatic, strive to achieve personal goals, are ready to fiercely
defend their own rights and interests, selfish, differ in their focus on achieving
specific practical results of any activity. Persons who commit corruption crimes
in the sphere of public administration are often outwardly a model of successful
career growth. In most cases, they are in good standing with the management,
they are professionals in their field, they have wide connections due to official
relations" [28, p. 61].

Although personality has been studied in psychology for almost 100
years, over the past 2 decades scientists have made significant progress in
understanding personality traits and structure [5]. Let's consider some models
of personality structure, which, according to foreign researchers, can help
explain the psychology of a corrupt person.

According to Eisen's theory of planned behavior, behavioral dispositions
such as personality traits and social norms play a critical role in predicting
cognitive beliefs (e.g., behavioral beliefs, normative beliefs, and control beliefs),

which in turn explain human behavior. Eisen suggested that personality traits
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influence behavior indirectly through cognitive beliefs [3]. Personality traits of
a person can be of great importance in determining what kind of attitude he
will have towards corruption [9]. These traits tend to explain individual
differences in such a way that they focus on building a coherent image of a
person and his basic psychological processes.

Personality can be defined as a dynamic and organized set of
characteristics that a person possesses, and which uniquely influence their
cognition, motivation, and behavior in different situations. The personality
structure, called the Big Five, is a hierarchical model of personality traits with
five factors that represent personality at the broadest level of abstraction. It
consists of the variables of neuroticism, extraversion, openness to experience,
conscientiousness, and benevolence.

Neuroticism belongs to a constant level of emotional adaptation and
instability. People high in neuroticism tend to experience emotional instability,
anxiety, moodiness, and irritability, and are prone to worry, insecurity, and
nervousness. Extraversion consists of the traits of sociability, dominance, and
activity. It includes turning mental energy outward, to the outside world. These
traits can be both high and low. Openness to experience is described as the
tendency to be interested in learning, new ideas, culture, and aesthetics.
Openness to experience involves actively seeking and appreciating new
experiences and is also called imagination or intelligence. People with high
openness to experience tend to be curious, seek new and unfamiliar experiences,
have a wide range of interests, and tire quickly. Kindness is the trait most
closely related to interpersonal relationships and one of the types of interaction
that a person prefers. This is the desire to be kind, polite and caring. On the

other hand, people with a low level of benevolence tend to be rude, irritable,
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uncooperative, suspicious, and tend to satisfy their own needs.
Conscientiousness is the drive to achieve something, including traits such as a
high level of thoughtfulness, impulse control, and purposeful behavior.
Conscientiousness consists of traits of striving for achievement, caution,
accuracy, reliability and orderliness [5].

Thus, these five factors make up the five-factor personality model.
Personality corruption belongs to a set of psychological mechanisms that
operate at both the individual and societal levels, which may explain why some
people are more prone to corrupt acts. The reasons why people engage in
corrupt activities can be either personal or social, or a combination of them in
different proportions. Individual personality traits (that is, based on the five-
factor model of personality) can provide some insight into the reasons why some
people are more prone to a certain type of corrupt behavior - whether in
interpersonal relationships or in the field of work. Family associations, gender,
individual ability to refuse bribes, degree of happiness and self-satisfaction,
attitude to power are among the list of other individual factors that are often
considered as predictors of participation in corrupt practices. However, it is
important to note that, in addition to these individual characteristics, there are
some national-level characteristics, often embedded in a long historical
tradition/culture, that can shape people's behavior in this sense (i.e., the type of
organizational culture) [9].

The next model of personality structure is the dark triad of personality.
A growing body of evidence suggests that the dark triad of personality (i.e.,
Machiavellianism, narcissism, and psychopathy) is associated with unethical
behavior and influences various types of deviant behavior, including [13] may

extend to corrupt behavior.
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The dark triad consists of three antisocial personality traits:
Machiavellianism, narcissism, and psychopathy [27]. Machiavellianism is
depicted as prudent manipulation, cunning, trickery and disregard for morality
[16; 32]. Its characteristic feature is the will to manipulate others to achieve
personal goals and lack of moral principles.

Narcissism is characterized by optimistic egoism [20] and is positively
correlated with egocentrism, a sense of superiority, entitlement, vanity and
grandiosity [8; 32], as well as authoritarianism, lack of empathy, and obsession
with self-affirming behavior. Narcissists often pursue immediate gain at the
expense of the interests of others. A growing body of evidence suggests that
narcissism is associated with unethical behavior [23]. In addition, psychologists
have established a positive relationship between narcissism and corruption
[14]. Narcissism in the broad sense is defined as a personality trait consisting of
grandiosity, self-love and inflated self-esteem [2]. Recent studies have identified
two distinct types of narcissism: vulnerable or clinical and grandiose [26].
Vulnerable or clinical narcissism takes a hidden and inadequate form,
characterized by anxiety and low self-esteem [1]. Grandiose narcissism takes
on an open and more persistent form, characterized by high self-esteem, a sense
of personal superiority and entitlement, self-confidence, grandiosity, risk-
taking, and willingness to exploit others for personal gain [6].

Studies have shown a positive relationship between grandiose narcissism
and corruption [14]. Scientists at Beijing Normal University, for example, have
indicated that grandiose narcissists tend to act corruptly because they perceive
the possibility of reward as outweighing any potential punishment. And Iranian

researchers, in addition, suggest that people who have grandiose narcissistic
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traits are more likely to engage in corruption in order to gain the attention and
rewards they believe they deserve to demonstrate their superiority [17].

To confirm the statement of Peking University scientists, here is a quote
from Nobel laureate Gary Becker: "A person commits a crime if the utility
expected for him exceeds the utility he could get by using his time and other
resources in other activities. So what distinguishes criminals is not that their
primary motivation is different from that of other people, but that their benefits
and costs are different." The economic emphasis shifts attention to costs and
benefits, while the costs depend on the chances of being caught and the severity
of the penalties imposed [11].

Psychopathy is associated with high impulsivity, callousness and socially
unpleasant behavior [16]. She is also characterized by lack of remorse,
manipulativeness, and lack of responsibility. According to the life history
theory, people with the dark triad exhibit a fast-paced life strategy
characterized by ignoring social rules, short-term thinking, and extensive
behavior associated with future discounting [19]. These traits are associated
with numerous deviant behaviors, such as gambling, lying and cheating,
cyberbullying, and white-collar crime. Since corruption is deviant behavior and
its manifestations are criminally punishable, foreign researchers claim that the
dark triad of personality can be positively associated with corrupt behavior
[29].

The dark triad has been associated with both leadership effectiveness and
managerial failure. Scientists from the American Psychological Association in
their meta-analysis concluded that Machiavellianism, psychopathy and
narcissism are associated with counterproductive behavior at work, which may

include corruption. They write that people with high scores on these qualities
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are more likely to be involved in corruption. Previous studies have indeed
established this relationship and found that personal traits of the dark triad
positively predict corruption intentions [24].

In addition, corruption is based on an exchange between at least two
partners, that is, the briber and the briber make a deal, often putting their
personal interests above the interests of others. Research has shown that people
with the dark triad fit this description. Each trait in the dark triad may have a
unique set of characteristics, but all three have something in common. First, all
three traits are associated with the willingness to profit at the expense of others.
People who exhibit a predisposition to the dark triad use devious means to
achieve personal goals, with little regard for the interests of others. Second,
common dark triad traits such as manipulativeness, callousness, and selfishness
positively predict intentional toxic behavior. Machiavellians often manipulate
others for personal gain against their well-being. Narcissists are ruthless and
poisonous when they have power. And people with psychopathy, as a recent
study showed, share many of the behavioral characteristics observed in patients
suffering from damage to the ventromedial prefrontal cortex and amygdala.
This discovery provided neurological evidence to explain why psychopaths
engage in corrupt and immoral behavior [33]. Therefore, taking into account
the generally antisocial and socially undesirable nature of the traits of the dark
triad, researchers made the assumption that the traits of the dark triad predict
a greater intention to engage in corruption [12].

Researchers from Saudi Arabia and Egypt, studying the relationship
between the dark triad and corrupt intentions, considered the theory of
financial anxiety, which hypothesized that people with high scores in the dark

triad may engage in corruption when they are worried about their finances [31].
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Financial anxiety arises from a lack of financial resources and is therefore
more common in low-income people. It is possible that anxiety about a lack of
financial resources can provoke a person to engage in corrupt behavior,
especially if he has a high level of dark triad personality traits.

In their book "Corrupt Empire", R. Lesnik and H. Blank write that
deficit is the father of corruption, especially in developing countries. People do
not always have enough money to support their families, which makes them
prone to corruption [22]. In fact, people may be willing to do whatever it takes,
even to engage in criminal activities such as corruption, when they cannot find
the resources they need to survive. And the lack of extraordinary assets was
associated with financial anxiety.

Anxiety about money or financial situation is another dimension that can
be associated with the dark triad. Desperation for money can drive people to
criminal, especially corrupt, behavior if the opportunity arises, and this is more
common in people with a dark side of personality.

Anxiety can lead to the mobilization of various psychological and
physiological resources in order to avoid danger [30] and triggers
psychological, physiological and behavioral resources to cope with unpleasant
sensations [25]. Thus, seeking to "cure' their emotional disorders, people may
adopt ideas and patterns of behavior that include corrupt intentions and
actions. The theory of affective events [36] postulates that the emotional state
of employees affects attitudes and behavior in the workplace, which can lead to
unethical behavior, including corruption. The mediating role of financial
anxiety can be explained by the conservation of resources theory [15], since
anxiety can act as a depleting resource, and receiving money in any case

compensates for the loss. Thus, financial anxiety positively mediates the
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relationship between dark triad personality traits and propensity for
corruption.

The following theory tries to explain not the corrupt behavior, but on the
contrary, its absence. American scientists have found out that people prone to
guilt in everyday life are less likely to take bribes and are less likely to be
corrupt.

Guilt proneness describes the tendency to anticipate negative feelings for
personal wrongdoing (eg, harming others through one's own fault), rather than
the affective state caused by a specific event of ethical violation. In particular,
people who are more prone to guilt are less likely to commit unethical acts, such
as cheating for personal gain or counterproductive behavior at work. Similarly,
the tendency to feel guilty can play a decisive role in deterring bribery in those
in power [7].

In studying this theory, a professor of psychology at the University of
California, Santa Barbara [37], who specializes in how social emotions generate
behavior, and his colleagues focused on bribery, an act in which a person who
usually has some level of power and influence , is tempted to act illegally or
unethically in exchange for favors or gifts from someone who wishes to use that
influence unfairly for their own benefit. As expected, participants with high
guilt scores (from the questionnaire) were less likely to accept a bribe. This
study adds to a growing body of work linking guilt propensity to fewer
unethical decisions. But this study was correlational, and it cannot be argued
that if you make people more prone to guilt, you will necessarily see less
corruption. Guilt-proneness is not the only trait that can predict corrupt
behavior (or the lack of it), and it is worth studying how this trait, along with

other personality traits, can be a reliable predictor of anti-corruption in
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personnel selection, such as when selecting people for management positions or
for a highly paid job. The professor notes that it is possible to use the connection
between guilt and a lower probability of corruption and apply it to the real
world [37].

A research team of scientists from Germany and France suggested that
people are less likely to act corruptly if they are more committed to their moral
values, that is, they act in a way that is consistent with their moral standards,
which consist of two elements: protected values and personality traits called
"honesty-humility" [34].

Protected values are those values to which a person is deeply attached.
According to Dr. K. Tanner, these values are closely related to ethics and moral
identity of a person. Protected values have even been found to resist such
situational factors as financial gain. A particular moral value at stake is one's
integrity, or, in other words, one's self-image as an incorruptible person. The
more a person thinks their integrity is non-negotiable, the less likely that person
will engage in bribery.

The second component of moral obligations is ""honesty-humility". It is
one of the six components of the HEXACO personality model (the successor to
the Big Five personality model). People with a high level of honesty-humility
are more sincere, fair, modest, and avoid greed and exploitation of others.
Following the logic of protected values, people high in honesty-humility should
also be less likely to offer or accept bribes.

The researchers presented participants with an experimental bribery
game in which protected values were broken down into two components:
reactions to compromised protected values—what people felt when their ethical

principles were violated—and compromised protected values, the degree to
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which people believed the value to be something which they will never sacrifice.
When people had a stronger reaction to the compromise of protected values,
they were less prone to bribery, while the compromise component was not
strongly related to bribery. Both were strongly associated with honesty-
humility, which itself was associated with low levels of corrupt behavior. High
levels of defensive values and honesty-humility were also associated with lower
levels of rivalry and greed. Therefore, people with high levels of integrity are
less likely to cheat and initiate unethical behavior for their own benefit.

The results of the study showed that people refrain from corruption, the
more they realize that risking their integrity for monetary gain is unacceptable,
and the higher their level of honesty-humility.

Conclusions. In conclusion, we note that traits such as psychopathy,
narcissism, Machiavellianism, extraversion, extrinsic motivation and low life
satisfaction or self-esteem contribute to corruption and, conversely, high self-
esteem associated with lower levels of materialistic values, honesty contributes
to a decrease tendency to corrupt behavior. People are more likely to act
corruptly when they pursue personal gain, have lower self-control, perceive
that corruption causes only indirect harm, and when they work in
organizations where unethical behavior is not punished.

Also, people are likely to be more risk averse to offset losses and risk
averse to preserve gains. Uncertainty can increase the likelihood of corrupt
practices.

An emotion such as guilt can reduce the likelihood of corrupt practices.

Because corruption is such a widespread and devastating problem, it is
important to tackle it from all sides. The study of personal factors is valuable

for predicting corrupt behavior.
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Changing organizational culture can take a long time, so working with
people's individual differences may prove to be a more effective strategy. For
example, initiatives to strengthen moral values or hiring and promoting
employees based on their moral qualities. Companies could pay more attention
to moral values from the very beginning of the hiring process, and they could
use behavioral "nudges'" to get people to act more ethically. Leaders of
government structures, companies and organizations should support measures
that improve the flow of information about the costs of corruption, encourage
ethical behavior and establish basic standards of integrity, as well as improve
the organizational decision-making process.

But we should not forget that corrupt behavior does not occur in a
vacuum. Instead, it is embedded in the sociocultural context that conditions and
defines it. People do not act in isolation, their psychological features and
behavior are shaped by the social world, in which today, along with other
troubles, the welfare and state of social security of the majority of citizens is
very low.

As Ukrainian psychologists rightly point out - "under the conditions of
the rule of legal nihilism, social instability and uncertainty about one's future,
the decline of morality, the absence of a clear state ideology, an employee who,
relatively speaking, is faced with a choice: to fulfill his duty honestly or to abuse
power or position, it is easy to be inclined to corrupt behavior. And the point
here is not in cultivating the psychology of self-interest and greed, but in the
stereotypes of social consciousness, which encourage to reproduce exactly this,
and not another, option of interaction. Corruption is gradually becoming the

norm, in other words, a habit in which nothing extraordinary is seen' [28].
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The article is devoted to the problems of establishing criminal liability for
violation of sanctions legislation in Ukraine. The author examines international and
national factors of criminalization. The purpose of criminalization of violations of
sanctions legislation is investigated. The author provides an overview of potential
approaches to determining the list of socially dangerous acts subject to criminalization.

The author establishes that if the sanctions mechanism is not provided with strict
deterrent coercive measures, this may offset the efforts aimed at their application and
administration, may significantly reduce their effectiveness and cause damage to the
vital national interests of Ukraine.

When criminalizing the violation of restrictive measures, it is imperative to take
into account the draft EU Directive developed by the European Commission. If
adopted, it will become a source of the acquis communautaire, the EU legal system. It
is also worth considering the experience of lawmaking and law enforcement in this area
of other partner countries of Ukraine — the United States, the United Kingdom,
Australia, and Canada.

The establishment of criminal liability for violation of sanctions legislation is a
priority. The high degree of its social danger is due to the purpose of sanctions -
protection of such social values as national security, sovereignty and territorial
integrity and other national interests, as well as the potential consequences of
circumventing certain types of sanctions. At the same time, the wide range of sanctions
provided for in Part 1 of Article 4 of the Law of Ukraine "On Sanctions", their virtually
inexhaustible list and significantly different harmful potential necessitate
differentiation of legal liability for violation of restrictive measures (sanctions)
depending on the nature (character) of the offense.

Keywords:criminal responsibility, criminal offense, information security,

cybercrimes, criminal offenses against society, actions related to computer data
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Formulation of the problem.The idea of criminalizing violations of the
legislation on restrictive measures (sanctions) in Ukraine has been in the air for a
long time. Nowadays, the relevance of this issue does not cause doubts either among
theoreticians or among practitioners. The partner states of Ukraine are introducing
restrictive measures against the Russian Federation, individuals and legal entities, in
one way or another significantly involved in the aggressor's blatant disregard of the
provisions of the UN Charter, international human rights law and international
humanitarian law. Thus, as of January 2024, Brussels began to discuss the
application of the 13th package of sanctions from the European Union against the
Russian Federation [8]. After February 24, 2022, the number of legal entities and
individuals against whom sanctions were imposed by decrees of the President of
Ukraine increased significantly. The partner states of Ukraine for a long time have
not only legislation on sanctions, but also norms on responsibility for non-
compliance with sanctions or attempts to circumvent them. In addition, they are
currently taking active steps to unify criminal legislation in this area and improve
the mechanism of communication with each other in order to prevent the violation
of restrictive measures, directly mentioning in their documents about Russian
aggression against Ukraine as the main trigger of these processes. On the other hand,
Ukraine itself, demanding from its partners to work more actively in the direction of
strengthening sanctions and their effectiveness, has not yet introduced responsibility
for violations of the legislation on sanctions.

Analysis of the latest research. In foreign research, many publications are
devoted to the issue of the implementation of sanctions and ensuring their effectiveness,
including the works of R. Antonini, M. Asada, T. Cornell, M. Gestri, R. Gordon
Gordon, M. Guy, G. Hakimdavar, M. Happold ,S. Huvé, E. Monard, S. Nordin, C.
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Portela, SP Subedi, T. Szabados, G. Forwood, F. Vermeeren. These questions were
investigated by RA Abdullayev, VA Vedkal, IM Doronin, Yu. V. Malysheva, O.
Salazskyi, V. M. Shamrayev and some others from among domestic researchers. At the
same time, the problem of criminalization of violation of sanctions legislation and
establishment of other coercive measures remains practically unexplored.

The purpose of the articlethere is an analysis of the prospects of criminalization
of violations of the legislation on sanctions within the legal system of Ukraine, taking
into account the experience of Ukraine's partner countries.

presenting main material. The application of sanctions in the practice of leading
international intergovernmental organizations and individual states has a long history.
Their prototypes date back to ancient times. In the 20th century, international sanctions
turned into an independent method of influence of a state, a group of states or
international organizations on another state or its citizens in order to change its behavior
and stop illegal actions[15]. In Ukraine, the normative regulation of the introduction
and administration of sanctions is related to the armed aggression of the Russian
Federation, which began in 2014 and became one of the elements of a complex
mechanism for countering the aggressive policy of an authoritarian neighbor.

The Law of Ukraine "On Sanctions" was adopted on August 14, 2014 based on
the awareness of the need for immediate and effective response to existing and potential
threats to Ukraine's national interests and national security. According to Art. 1 of this
Law, special economic and other restrictive measures (sanctions) are considered as part
of Ukraine's sovereign right to protection and are aimed at protecting national interests,
national security, sovereignty and territorial integrity of Ukraine, countering terrorist
activities, as well as preventing violations and restoring violated rights, freedoms and
legitimate interests of citizens of Ukraine, society and the state[12]. Currently, the Law

provides for 31 types of relatively specific sanctions (clauses 1 —24-5, part 1, article 4)
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and one more, which in terms of content indicates their non-exhaustive nature (clause
25).

The body authorized to make a decision on the application of sanctions in Ukraine
is the National Security and Defense Council of Ukraine (NSDC). The Verkhovna Rada
of Ukraine, the President of Ukraine, the Cabinet of Ministers of Ukraine, the National
Bank of Ukraine and the Security Service of Ukraine can make proposals on the
application of sanctions. The decision to apply personal sanctions is put into effect by
a decree of the President of Ukraine, and in relation to a foreign state, an unspecified
group of persons or a certain type of activity, they are also approved by a resolution of
the Verkhovna Rada of Ukraine. At the beginning of February 2024, the State Register
of Sanctions began its work, according to which, at the time of writing this article,
10,084 sanctioned individuals and 7,118 legal entities are registered.

At the same time, the current Law "On Sanctions" does not contain norms
regarding responsibility for its violation. There are no corresponding norms in the
Criminal Code of Ukraine (hereinafter - the Criminal Code) and the Code of Ukraine
on Administrative Offenses (hereinafter - the Criminal Code of Ukraine). Obviously,
certain violations of the legislation on sanctions, which are allowed by authorized
subjects (for example, employees of banks or other financial institutions, notaries, etc.)
may in exceptional cases and under certain conditions contain signs of abuse of powers
(Articles 364, 364-1, 365-2 Criminal Code) or official negligence (Article 367 of the
Criminal Code), signs of aiding and abetting the aggressor state (Article 111-2 of the
Criminal Code). However, the specified categories of crimes are not able to cover most
forms of circumvention of sanctions and assistance in its implementation and,
moreover, are burdened with additional features (purpose, socially dangerous
consequence, etc.) that make it difficult to bring responsibility for sanctions violations

or make it impossible.
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Failure to provide the sanctions mechanism with strict coercive measures to deter
the circumvention of sanctions can neutralize efforts aimed at their application and
administration, significantly reduce their effectiveness and, ultimately, harm Ukraine's
vital national interests. Therefore, the need to criminalize the violation of sanctions
legislation seems obvious. It will make it possible to ensure the achievement of the goal
of imposing sanctions (Article 1 of the Law of Ukraine "On Sanctions"), to prevent the
circumvention of sanctions, to harmonize national legislation with the legislation of
partner countries of Ukraine, to create a material and legal basis for mechanisms of
international legal assistance in the relevant category of cases, to improve and
strengthen the effectiveness of domestic sanctions legislation.

It 1s worth noting that legal responsibility in the form of sufficiently strict legal
restrictions is characteristic of the national legislation of all partner states of Ukraine,
which support us in the fight against the aggressor. Thus, under US law, a violation of
any license, order, provision or prohibition established by the sanctioning provisions,
committed by a legal entity, is punishable by a fine of up to 1 million dollars. USA, and
if it is committed by a natural person, imprisonment for up to 20 years (§1705)[1].
Sanctioned offenses in the UK can be punishable by up to 10 years in prison or less
severe penalties for certain less serious offenses[3]. In Australia, a person may be
imprisoned for up to 10 years or fined for violating the sanctions legislation; legal
entities may also be subject to punishment[2]. In Canada, a person who willfully
violates or fails to comply with sanctions orders and orders is also guilty of a crime and
is punishable, depending on the charge, by imprisonment for a term of up to 1 year
and/or a fine of up to $25,000, or imprisonment for term up to 5 years[7].

Regarding the countries of the European Union, a recent review shows that the
legislation of 13 member states provides for parallel criminal and administrative

liability, in 12 - only criminal, in 2 - only administrative.[6, p. 22-25]. In general, more
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than 160 competent bodies of national member states implement sanctions in EU
countries, and their number, depending on the country, can vary from 1 to 27[4]. It is
clear that the types and sizes of punishments, the activation of other criminal-legal
means of influence, the conditions and procedure for their application differ
significantly from country to country. Such a decentralized approach to the
implementation of sanctions contains a number of shortcomings that reduce the
effectiveness of the EU sanctions policy[9, p. 167]. Inconsistent application of the
Union's restrictive measures, differences between Member States' criminal definitions
and punishments and the low number of criminal investigations prompted the EU to
adopt a centralized approach. The European Commission proposed for adoption the
Directive of the European Parliament and the Council on the definition of criminal
offenses and penalties for violations of restrictive measures of the Union, which, after
discussions within the advisory bodies, is being prepared for consideration in the
European Parliament[5].

When criminalizing the violation of restrictive measures, it is necessary to take
into account the project of the Directive developed by the European Commission,
because in case of its adoption, it will become the source of acquis communautaire
- the legal system of the EU. In this connection, it should be noted that a mandatory
component of legal reform in Ukraine is the state policy of Ukraine regarding the
adaptation of Ukrainian legislation to EU legislation - the process of bringing
Ukrainian laws and other normative legal acts into compliance with the acquis
communautaire. According to the current legislation, it is considered as a priority
component of the process of Ukraine's integration into the EU, which in turn is a
priority direction of Ukrainian foreign policy [11]. Ukraine also undertook to ensure

the gradual adaptation of Ukrainian legislation to the EU acquis in accordance with
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the Association Agreement with the EU and to ensure its effective implementation
[13].

The upcoming Directive will unify the criminal law policy of the EU member
states regarding prosecution for violations of EU restrictive measures. The
adaptation of the criminal legislation of Ukraine to the EU acquis will not only be
Ukraine's fulfillment of its legal obligations to the EU and testify to the reality of
our European integration intentions, but will also contribute to strengthening the
effectiveness of communication with European institutions for the purpose of
prevention, investigation of violations of restrictive measures and bringing guilty
parties to justice responsibility After all, the European Commission project is the
result of the work of leading European experts, the result of work on the unification
of best practices in the fight against sanctions evasion, so even if it is not accepted,
it can serve as a basis for criminalizing sanctions evasion in Ukraine.

Liability for violations of sanctions legislation is unknown to the national legal
system, but partner countries have long experience in this area. This makes the task
easier for the domestic legislator: it is worth building a national model of responsibility
based on the existing relatively long experience of the partner countries and ensuring a
harmonious projection on the national legal framework with its terminological and
other features.

The establishment of criminal liability for violations of the legislation on
sanctions is a priority. The high degree of its public danger is due to the purpose of
sanctions - the protection of such social values as national security, sovereignty and
territorial integrity and other national interests, and the potential consequences of
bypassing certain types of them.

In national law, the criminalization of new types of acts takes place by outlining

the elements and features of the composition of a certain criminal offense in a
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separate article of the Special Part of the Criminal Code or by expanding the features
of the composition of a criminal offense already defined in a certain article. Given
the lack of norms in the Special Part of the current Criminal Code that would contain
such acts, the first option of criminalization seems appropriate.

In the process of criminalization, first of all, it is necessary to determine which
actions should be considered criminally illegal. First of all, the current sanctions
legislation of Ukraine does not provide for the direct implementation of sanctions
applied by the Security Council or the UN General Assembly, the European Union,
other organizations of which Ukraine is a member or partner countries of Ukraine
(e.g., the USA, Canada, Australia, Great Britain). Instead, the decisions of these
entities can serve as a basis for the application of NSDC sanctions (Part 1, Article 3
of the Law "On Sanctions"). In this way, the sanctions of international organizations
and foreign states may be synchronized with domestic ones, or may not be applied
at the discretion of Ukraine. Currently, such a mechanism seems justified, but with
Ukraine's acquisition of EU membership, it will be necessary to ensure a direct
procedure for the implementation of Union sanctions.

Analysis of Part 1 of Art. 4 of the Law of Ukraine "On Sanctions" demonstrates
the clearly expressed heterogeneity of the types of sanctions provided for in it: a) the
degree of restriction of the legally protected interests of the relevant individuals and
legal entities and b) the degree of public danger (the degree of potential harm) of
non-fulfillment of such sanctions. It is obvious that sanctions of an economic nature
have a high degree of restriction, which consist in certain restrictions on disposing
of property (Article 190 of the Civil Code) or acquiring it for ownership or use, in
the termination or restriction of economic activity. These measures are the most
undesirable for the subject. On the other hand, other measures, which by themselves

do not lead to restrictions in the field of property rights (possession, use, disposal),
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to the termination or limitation of economic legal personality both in general and in
certain areas, affect the rights and interests of subjects to a much lesser extent
measure

At the same time, when determining the degree of severity of violations of
certain sanctions, the principle is not so much the different nature of the restrictions
arising from their content, but the nature and degree of the damage that can be caused
to those goods and values, in the interests of protection of which these sanctions are
introduced . In other words, the main criterion for determining the severity of a
violation of a specific restrictive measure is directly related to the possibility of such
a violation counteracting the goals of applying sanctions as such.

Among the measures, the violation of which by itself is unlikely to cause
significant damage to the specified values, it is possible to single out, in particular,
the introduction of additional measures in the field of environmental, sanitary,
phytosanitary and veterinary control (clause 17), the termination of cultural
exchanges, scientific cooperation, educational and sports contacts , entertainment
programs with foreign states and foreign legal entities (paragraph 20), cancellation
of official visits, meetings, negotiations on the conclusion of contracts or agreements
(paragraph 23) and deprivation of state awards of Ukraine and other forms of
recognition (paragraph 24).

In domestic legislation, the division of the latter into criminal and
administrative is a reflection of the different degrees of severity within the limits of
public offenses. Within the framework of the national criminal law, the scope of
criminal law 1s limited exclusively to those culpable acts of subjects that caused or
could cause significant damage to a natural or legal person, society or the state (Part
2, Article 11 of the Criminal Code). Instead, the legislation on liability for

administrative offenses emphasizes the very fact of a certain violation or
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encroachment (Part 1, Article 9 of the Code of Criminal Procedure) and its
harmfulness (Articles 10, 11, Part 2, Article 19 of the Code of Criminal Procedure).
In other words, administrative offenses are also capable of causing harm, but it
should not be significant, which indicates the separation of the spheres of criminal
and administrative law according to the criterion of the degree of harm caused or the
harm that threatens (the degree of public danger) [10, p. 96; 14, p. 123-124]. As a
result, the content and degree of restrictions on the rights, freedoms, and legitimate
interests of the guilty differ significantly in these regimes. After all, according to
Part 2 of Art. 9 of the Criminal Code of Administrative Offenses, administrative
responsibility for offenses provided for by it arises if these violations by their nature
do not entail criminal responsibility (priority of criminal responsibility).

Thus, a wide range of sanctions provided for in Part 1 of Art. 4 of the Law of
Ukraine "On Sanctions", their practically non-exhaustive list and significantly
different harmful potential - determine the need to differentiate legal responsibility
for violation of restrictive measures (sanctions) depending on the nature (character)
of the offense into criminal and administrative.

In the end, the criminalization of actions that by themselves do not have the
degree of social danger inherent in the "criminal level" will also lead to a violation
of the principles of ultima ratio and the economy of criminal law repression. The
means of criminal law are extreme - the last means, which should be resorted to only
when realizing that other (administrative, disciplinary, financial, etc.) means will not
provide the expected effect. It is obvious that, for example, in cases of non-
suspension of sports contacts or scientific cooperation, non-cancellation of a certain
visit or non-deprivation of a certain award, it will be quite sufficient to apply
administrative and legal means within the limits of the Administrative Code of

Administrative Offenses. After all, the launch of a mechanism of criminal legal
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repression costs taxpayers much more than its administrative counterpart, in
connection with which it is necessary to ensure that the funds spent on criminal
prosecution and punishment of the guilty do not exceed the value of those assets
that, in connection with the state can (or could) get this.

Considering the content of Art. 3 of the Directive proposed by the European
Commission should ensure the criminalization of the following actions:

- provision of funds or economic resources at the disposal of or for the benefit
of a sanctioned subject in violation of the sanctions ban;

— failure to ensure the blocking of assets owned or under the ownership,
possession or control of the relevant person for violation of the sanction obligation;

- providing the possibility of entry of specified natural persons into the territory
of Ukraine or their transit through the territory of Ukraine in violation of the
sanctions ban;

- conclusion or continuation of transactions that are prohibited or limited by
restrictive measures;

— trade, import, export, sale, purchase, transfer, transit or transportation of
goods, as well as the provision of brokerage services, technical assistance or other
services related to these goods and services, in violation of the sanctions ban;

— providing financial services, carrying out financial activities, or providing
other services that are prohibited or limited by restrictive measures;

- transfer of funds or economic resources owned, possessed or controlled by a
sanctioned person, organization or body subject to blocking in accordance with a
restrictive measure to a third party for the purpose of concealing them,;

- providing false or misleading information in order to hide the fact that a
specified person, organization or body is the ultimate owner or beneficiary of the

assets subject to freezing;
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- failure by a specified natural person or a representative of a specified legal
entity or body to comply with the obligation imposed by restrictive measures to
report funds or economic resources belonging to them, in their ownership,
possession or under their control;

- non-fulfillment of the obligation imposed by restrictive measures to provide,
without undue delay, to the competent authorities information obtained in the
performance of a professional duty, about blocked assets, or information about assets
on the territory of Ukraine that are owned, owned, possessed or controlled specified
persons, organizations or bodies, and which have not been frozen;

— violation or non-fulfillment of the conditions of the permits granted by the
competent authorities for carrying out activities which, in the absence of such a
permit, are prohibited or restricted in accordance with the restrictive measure.

Taking into account the proposed Directive will also provide for ensuring
within the framework of the norms of the Criminal Code: a) the application of
criminal legal measures to legal entities, b) the activation of the institution of special
confiscation, c¢) the determination of the types and sizes of punishments
recommended by the Directive, which would, among other things, ensure sufficient
statutes of limitations to criminal liability and the execution of a guilty verdict and
the effect of the criminal law on the evasion of sanctions committed by foreigners
outside of Ukraine.

Conclusions. The conducted research demonstrates the urgent need to criminalize
the violation of sanctions legislation in Ukraine. At the same time, taking into account
the degree of public danger of the violation determines the need for external (criminal
— administrative) and internal (within the CC) differentiation of responsibility. In the
process of criminalization, the EU Directive proposed by the European Commission

can serve as a model, as well as the experience of law-making and law enforcement in
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this area of other partner countries of Ukraine - the USA, Great Britain, Australia,
Canada. Failure to provide the legislation on sanctions with a mechanism of legal
responsibility for violation of restrictive measures can neutralize efforts aimed at their

implementation and administration.
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The article is devoted to the analysis of the ECHR decisions on compliance
by national courts with the requirements of validity and motivation when making
court decisions.

An informed decision must be sufficiently motivated to make it. Validity
consists of the following elements: based on objective facts, evidence and logic;
litigants are more likely to trust decisions that have reasonable grounds; ensures the
achievement of the desired results, as they are based on analysis and understanding
of the situation; Making informed decisions requires the court to be held accountable
for its actions.

A reasoned decision must contain sufficient motives and grounds for its

adoption. This means that the decision is justified and has objective grounds that can
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be verified and understood by other participants in the process, outside and objective
observers.

An attempt 1s made to generalize the legal nature and characterization of the
reasons for the unreasonableness and unmotivated nature of court decisions. The
main reasons include: failure to provide sufficiently convincing evidence; limited
event information; misinterpreted evidence and insufficiently researched; subjective
attitude of the judge to the event of the incriminated act; presentation of explanations
in the decision without detailing the information that was studied.

We believe that if, in the opinion of a party to the trial, an unreasonable and
unmotivated decision was made, then they have the right to appeal to a higher
instance in order to restore justice

Key words: court decision, validity, motivation, fairness.

Introduction. During criminal proceedings, the court, the investigating judge,
the prosecutor, the head of the pre-trial investigation body, the investigator, and
other officials of state authorities are obliged to strictly comply with the
requirements of the Constitution of Ukraine, the Code of Criminal Procedure of
Ukraine, international treaties, the binding consent of which has been given by the
Verkhovna Rada of Ukraine, requirements of other legislative acts (Part 1, Article 9
of the Criminal Procedure Code of Ukraine)[2].

The final decision of judicial activity is a court decision. In the absence of a
definition of the concept of "judicial decision" in the Criminal Procedure Code of
Ukraine, the scientific community developed a definition, namely as a type of law-
enforceable act that has a state-authority, authority-administrative and universally
binding character, adopted by a court within its competence and jurisdiction

determined by law , in the form established by law, related to the resolution of legal
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issues arising in judicial activity, and contains authoritative prescriptions regarding
the commission of certain legal actions or the occurrence of certain legal
consequences, aimed at solving the tasks of criminal proceedings [1, p. 890].

According to Part 1 of Art. 370 of the Criminal Procedure Code of Ukraine, a
court decision must be legal, justified and motivated[2].

On the basis of these provisions, a person who is involved in criminal
procedural relations has hope for a court decision, which would correspond not only
to the letter of the law, but also satisfy the needs of justice.

Analysis of recent publications and research. The legal nature, concepts
and characteristic features of court decisions were the subject of research: N.V.
Glinska, Yu.M. Groshevyo, T.I. Dudash, P.A. Lupynska, E.M. Kovalenko, I.I.
Kogutycha, T.M. Slinko, O.V. Shcherbanyuk and other scientists, which indicates
the relevance of the issue of the essence of the court decision.

Setting objectives. The purpose of the publication is to cite the decisions of
the ECtHR regarding compliance by national courts with the requirements of
reasonableness and motivation when drafting court decisions.

Research results. Justice is directly related to legality. Legality ensures
compliance with laws and procedures during a trial, in connection with which the
court decision must meet the requirements of the law and not violate the rights of
the parties. In any case, legality ensures the objectivity and independence of the
court.

In turn, justice is related to the validity of the court's decision, which ensures
trust in the judicial system and the protection of human rights.

Reasonable decision- this is a decision in which there are proper and
sufficient motives and grounds for its adoption. This means that the decision is

justified and has objective grounds that can be verified and understood by other
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people. A reasoned decision is important in legal, scientific and other fields where
validity and logic are key factors. According to scientific practice, validity has
criteria such as:

—are based on objective facts, evidence and logic. This helps avoid

inappropriate court decisions and promotes justice;

—participants in the process have more confidence in decisions that have well-

founded grounds;

—ensures the achievement of the desired results, as they are based on the

analysis and understanding of the situation;

—making informed decisions requires the court to be responsible for its

actions.

A reasoned decision is a decision in which there are proper and sufficient
motives and grounds for its adoption. This means that the decision is justified and
has objective grounds that can be verified and understood by other participants in
the process, third parties and objective observers. A reasoned decision is important
in legal, scientific and other fields where validity and logic are key factors.

Court decisions are made on the basis of evidence provided by the participants
in the trial. However, in practice there are rare cases when the decision is considered
unfounded and unmotivated. The scientific community summarized possible
reasons:

1. Insufficient evidence: if the litigants have not provided sufficiently
convincing evidence, the court may make a decision based on limited information.

2. Errors in evidence: evidence may be misinterpreted, distorted or
insufficiently investigated.

3. Subjectivity of judges: judges are also people who have personal
beliefs.
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4. Insufficient analysis of law: courts must follow the norms of
substantive and procedural law.

5. Lack of justification: the courts limit themselves to an explanation of
their decision without detailing the information that was investigated during the trial.

Please note that the right to a fair trial is one of the fundamental human
rights.It ensures that each party has the opportunity to defend their rights in court
and that the decision is made according to law and justice.

The national legislation of Ukraine is gradually brought into line with the
convention standards, ensuring the realization of the right to a fair trial. In this
connection, the legislator provided forPart 5 of Art. 9 of the Criminal Procedure
Code of Ukraine, according to which the criminal procedural legislation of Ukraine
is applied taking into account the practice of the ECtHR. No one has any objections
that Tsis an important step to ensure justice and trust in the judicial system.

Article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms guarantees that everyone has the opportunity to receive a
fair trial and protection of his rights in accordance with the law.

As practice shows, when making decisions in connection with the
consideration of criminal proceedings, the courts still adhere to the requirements of
reasonableness and motivation. At the same time, when decisions are made by
investigating judges regarding the application of measures to ensure criminal
proceedings, the decision almost always (with rare exceptions) lacks objective
criteria of reasonableness and motivation.

When deciding on the application of a preventive measure, the investigating
judge is obliged to exercise powers of judicial control over the observance of the
rights, freedoms and interests of persons in criminal proceedings, to act in

accordance with the requirements of the criminal procedural law.
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Taking into account the position of the legislator and judicial practice, the task
of the investigating judge during the consideration of the prosecutor's request for the
application or extension of the term of this or that preventive measure to a person is
to prevent:

1. restriction of the constitutional rights and freedoms of a person in the
absence of grounds provided for by the Code of Criminal Procedure of Ukraine;

2. unjustified application of a certain type of preventive measure to a person,
provided that the proper procedural behavior of the suspect can be ensured by
choosing a less severe type of preventive measure.

In order to ensure the ability of the investigating judge to fulfill the above-
mentioned requirements by the provisions of the Criminal Code of Ukraine, the
prosecutor, who applies with the relevant request, has the duty to prove:

1) reasonableness of suspicion of a person for committing a criminal offense;

2) the presence of real risks for criminal proceedings, the existence of which
1s confirmed by proper, sufficient and admissible evidence;

3) the impossibility of achieving the goal in case of application of a milder
type of preventive measure than the one about which the application is questioned.

Accordingly, the investigating judge is tasked with refusing to grant a motion
to apply a preventive measure in the event that the prosecution does not comply with
all of the above-mentioned requirements.

In accordance with the Letter of the Higher Specialized Court of Ukraine for
consideration of civil and criminal cases No. 1-1640/0/4-13 dated 15.10.2013 "On
some issues of the procedure for applying preventive measures during pre-trial
investigation and court proceedings in accordance with the Criminal Procedure Code
of Ukraine » the investigating judge, the court, when considering the relevant

petition, should carefully check the credibility of the grounds for granting it, since

COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH

INSTITUTE OF PRE-JUDICIAL PROBLEMS INVESTIGATION” 2024
.________________________________________________________________________



COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH INSTITUTE OF PRE-
JUDICIAL PROBLEMS INVESTIGATION” 2024-1
ISSN 2786-7900

one of the most frequent violations of human rights, recognized by the ECtHR in
cases against Ukraine, is the unjustified adoption of decisions by the courts to extend
the term of detention of the suspect, the accused, and also the fact that in many cases
the possibility of applying preventive measures, alternative to detention, was not
even considered [4].

The problem of the validity and motivation of the court decision during the
application of preventive measures was raised even at the initial implementation of
the Criminal Procedure Code of Ukraine (2012), but it is still relevant to this day.

The formal approach of investigative judges to the reasonableness of
suspicion 1s unfortunately outlined in their decisions, which gives the
opportunity/obligation to the defense to indicate during the consideration of the
raised issue in higher authorities.

The prosecuting party, understanding that investigating judges formally treat
the "reasonableness of suspicion" at the initial stage of the investigation, abuse the
received evidence and provide only those that indicate the assumption of the
commission of an act by the person against whom the question of the application of
security measures is raised.

According to the decision of the ECtHR in the case "Nechiporuk and Yonkalo
v. Ukraine", the concept of "reasonable suspicion" means the existence of facts or
information that can convince an objective observer that the person in question could
have committed an offense, with the possibility of assessing only the sufficiency
collected evidence for the suspicion of a certain person, without resorting to their
assessment as admissible (decision in the case "Nechiporuk and Yonkalo v. Ukraine"
dated 04.21.2011 No. 42310/04).

According to the decision of the ECtHR in the case "Fox, Campbell and

Hartley v. the United Kingdom", the existence of reasonable suspicion presupposes
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the existence of facts or information on the basis of which an objective observer
would conclude that a given person could have committed a crime (decision in the
case "Fox, Campbell and Hartley v. the United Kingdom" dated August 30, 1990
No. 2244/86; 12245/86; 12383/86).

Despite the fact that scientific publications and procedural documents
(petitions, complaints, court decisions) refer to the above-mentioned decisions of the
ECtHR, the description of the information included in the incriminated act in the
reported suspicion is, as a rule, contradictory, imprecise and does not contain
important information about the circumstances of the criminal offense. In this
regard, investigative judges are also limited in specifying the circumstances of the
incriminated act, which means that it is not possible to state a justified and motivated
position regarding the application of a certain preventive measure or a measure to
ensure criminal proceedings.

Therefore, clause "a" of clause 3 of Article is always violated. 6 of the ECHR
of the ECHR, which stipulates that in a criminal case, the provision of complete,
detailed information about the charges brought against a person and, accordingly,
about the legal qualification that the court can give to the relevant facts is an
important prerequisite for ensuring a fair trial (the decision in the case "Dallos v.
Hungary" dated 01.03.2001 No. 29082/95).

In another decision of the ECtHR, attention is drawn to the fact that the
applicant complained, in particular, ... that the courts that convicted him did not
consider his main arguments presented in his defense. The applicant complained
about the violation of Art. 6 of the Convention due to the fact that the national courts
did not comment on his main arguments and convicted him on the basis of a

provision of the Criminal Code which, obviously, was not applicable to his case.
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The court reminds that paragraph 1 of Art. 6, among other things, aims at the
obligation of the "judicial authority" to conduct an adequate study of the statements,
arguments and evidence presented by the parties, without prejudice to the assessment
given by the authority or their importance for the rendered decision, taking into
account that the Court is not obliged is obliged to consider arguments, if they have
already been considered accordingly. However, despite the fact that clause 1 of Art.
6 obliges the courts to make reasoned decisions, it does not imply a detailed answer
to each individual argument. The limit of application of this obligation to issue
reasoned decisions may vary depending on the nature of these decisions and their
assessment in the light of the circumstances of the case.

The court determined that the absence of a reasoned decision of the national
courts on the applicant's argument, according to which the statute of limitations for
him had expired, constituted a violation of Article 6 of the Convention (the decision
in the case "Mitrofan v. Republic of Moldova" dated 15.01.2013 No. 50054) [3].

Conclusions. According to the consequences of the trial by the court, the
investigating judge makes a court decision according to the form established by the
Code of Criminal Procedure of Ukraine. In this regard, it is important that court
decisions are justified and motivated, as they affect the rights and legitimate interests
of the participants in the trial. In any case, if a party to a criminal proceeding believes
that an unfounded and unmotivated decision was made, it has the right to appeal to

a higher authority in order to restore justice.
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The prospects of building a methodology for investigating bribery
provocation are indicated by the fact that criminal offenses in the field of official
activities and professional activities related to the provision of public services have
a negative impact on the crime situation in our country, and therefore special
attention is paid to improve the efficiency of their detection, disclosure and pre-trial
investigation. However, in many cases, there are actions by officials, including law
enforcement agencies, aimed at provoking bribery, namely, inciting a person to
offer, promise or provide an unlawful benefit or accept an offer, promise or receive
such a benefit in order to expose the person who offered, promised, provided an

unlawful benefit or accepted an offer, promise or received such a benefit. These

COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH

INSTITUTE OF PRE-JUDICIAL PROBLEMS INVESTIGATION” 2023
. ___________________________________________________________________________|



COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH INSTITUTE OF PRE-
JUDICIAL PROBLEMS INVESTIGATION” 2024-1
ISSN 2786-7900

actions are actually aimed not at combating illegal activities, but at provoking and

creating conditions for committing new criminal offenses.

The statistics of the Prosecutor General's Office emphasize that,
unfortunately, the pre-trial investigation of bribery provocations is ineffective, as
only 4 notices of suspicion were served in 247 criminal proceedings. The above
clearly indicates the need for a forensic analysis of bribery provocations and the
development of forensic recommendations for their detection and investigation in

order to optimize the activities of law enforcement and judicial authorities.

There is no research in forensic science on the formation of forensic
characteristics of bribery provocation and the organization of their investigation,
which in turn has led to the lack of forensic recommendations on situationally
specific algorithms for the actions of investigators and officers of operational units
when detecting bribery provocation, their investigation at the initial and subsequent
stages; organization of interaction during the detection and investigation of bribery

provocation; tactics for conducting certain investigative (detective) actions.
Keywords: Criminal Code of Ukraine, crime, provocation of bribery, official.

Analysis of recent research and publications. The theoretical basis of our
research 1s the work of domestic and foreign scientists in the field of criminology,
criminal process and the theory of operative and investigative activity, who
considered the conceptual issues of detection and investigation of crimes in general.
NamelyO. V. Zakharova, O. I. Gerasimov,T.V. Dubno, S. I. Cervetskyi, P. S.
Matyshevskyi, E. V. Fesenko, M. E. Dyrdin, O. R. Luzhetskaand other scientists.

However, the formulated provisions mainly relate to the general provisions of a
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separate forensic methodology, issues of qualification of illegal acts provided for in

Art. 370 of the Criminal Code of Ukraine, and their distinction from related offenses.

Formulation of the problem. In fact, to date, there are no scientific studies
on the construction of a specific methodology for the investigation of bribery
provocation. This determines the need for the formation of a methodology for the
investigation of provocation of bribery and indicates the relevance of the topic of

our research.

The purpose of the article. The purpose of the article is to outline the main
traces of provocations of bribery and their characteristics, to define different
approaches to the investigation of the circumstances of the commission of the

relevant crime.

Presenting main material. Provocation of bribery consists in the creation by
an official of conditions that push, incite a person to commit a criminal offense
related to an offer (acceptance of an offer), promise or provision (receipt) of undue
benefit. At the same time, such illegal actions of the criminal are determined by a
number of factors, which, in turn, determine the peculiarities of the methods of their
commission and their reflection in the surrounding environment. In this regard, it is
important to single out the circumstances of the commission and the typical traces
of the specified criminal offenses as elements of the forensic characteristics of
bribery provocation. Moreover, the named elements of the forensic characteristics
of provocation of bribery are closely interrelated, because the formation of traces of
a crime is a certain "tendency" characterized by situationality, dependence on a

specific situation.
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Despite the fact that "the circumstances of the commission of a crime are the
object of study of such sciences as: criminal law, criminology, criminal procedural
law, criminology" [1, p. 50], in scientific sources there is a diversity of opinions
regarding the interpretation of the term "setting". In particular, T.V. Dubno proposes
to single out three groups of researchers among the authors who studied the situation,

who offer an excellent understanding of the specified concept:

1) representatives of the first group propose to consider the environment in a
narrow sense as an environment in which an illegal act is committed. At the same
time, there are also discussions about the nature of such an environment. One can
find proposals to define it as a physical, social (socio-political) environment, a

system (set) of interacting circumstances (conditions) [2, p. 376];

2) representatives of the second group propose to consider the situation in a
broad sense, including time, place and other conditions; general historical and socio-
political situation; quality and property of material objects; meteorological
conditions of the place and time of the crime; the nature and order of activity of the
enterprise, institution, organization that is the place where the crime was committed;
the conditions and way of life of persons related to the place where the crime was
committed; the presence (absence) of a connection between the subject and the

object of encroachment [2, p. 376, 377];

3) representatives of the third group are S. I. Cervetskyi, P. S. Matyshevskyi,
and E. V. Fesenko, according to whom the situation should be equated with external

circumstances characterized by the public nature of the events taking place [3; 4; 5,

p. 58].
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In our opinion, it is not necessary to list all its components when defining the
concept of the circumstances of the commission of a criminal offense, because it
varies depending on many factors. One of these factors is the specificity of the
mechanism of committing a specific type of offense. Accordingly, for different types
of illegal acts, there may be different meaningful filling of the situation of their
commission. Therefore, when determining the circumstances of the commission of
a criminal offense, it is necessary to focus attention only on the fact that it is a system
of interconnected circumstances (conditions) in which a person commits an act to
achieve an illegal intention. It is not for nothing that the setting of the crime is called
a peculiar field of activity of the criminal, which he chooses the day before or finds
himself in it by chance [6, p.30]. At the same time, the main factual property of the
situation is the ability to influence the process of committing an illegal act, which
means the mechanism of committing an offense, in particular the provocation of

bribery.

The category "setting" plays an important role in criminology, since knowing
the characteristics of the setting of the commission of a criminal offense, as
emphasized by D. Chetvertak, "helps to establish the method of committing the
crime, its traces, the identity of the criminal and other participants, the conditions
and reasons for the commission of the crime, and to choose effective methods of
investigation." [7, p. 88]. Therefore, the forensic characterization of the provocation
of bribery will be incomplete without highlighting the regularities of the
circumstances of their commission. In this regard, it is necessary to consider the
essence of the situation in more detail, taking into account forensic approaches to its
interpretation. In particular, V. Yu. Shepitko proposes to consider the situation in an

inextricable connection with the place of crime and uses the term "the situation of
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the place of crime". The situation, in his opinion, as a set of material objects at the
scene of the crime reflects the mechanism of the criminal event, the specifics of the

actions of the criminal and other participants [8, p. 426].

Some scientists determine the circumstances of the commission of crimes
through the behavior of the participants in the illegal event and the psychological
connections between them. However, the most widespread is the approach according
to which the environment is defined as a system. It is believed that the environment
1s a system that is limited by the space-time framework of a specific crime event,
which includes material (natural and man-made) and social-psychological elements
objectively surrounding the criminal and a specially chosen, adapted environment in
which the crime takes place act, affects the formation of all its structural elements
and determines the nature of the behavior of the accomplices of the crime and,

accordingly, conditions the methodology of the investigation of the crime.

In our opinion, a more concise and at the same time informative interpretation
of the situation according to which it is a system of interconnected and mutually
conditioned elements, within the spatial limits of which the interaction of the
participants in the crime takes place, as well as various other circumstances of the
objective environment that have developed in a certain moment of the investigation
and affect the formation of traces of the crime, the disclosure and investigation of
the crime. The given definition emphasizes the systemic nature of the situation, the
presence of interrelationships between it and other components of illegal activity, as
well as its practical significance. However, when talking about the circumstances of
a criminal offense, it is necessary to single out the conditions that are characteristic
of any moment of the commission of an illegal act, but not in any way its

investigation. In the latter case, we are not talking about the situation of the offense,

COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH

INSTITUTE OF PRE-JUDICIAL PROBLEMS INVESTIGATION” 2024
.________________________________________________________________________



COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH INSTITUTE OF PRE-
JUDICIAL PROBLEMS INVESTIGATION” 2024-1
ISSN 2786-7900

but about the investigative situation of the investigation. These are completely
different scientific categories, the meaning of which is radically opposite. M. E.
Dyrdin, O. R. Luzhetska provide a similar interpretation of the situation as
mentioned above, while supplementing it with a clarification regarding the nature of
such a system. In their opinion, the situation is a complex, dynamic system of
interconnected and mutually determined elements of an objective nature that
influence behavior before, during, and immediately after the occurrence of criminal
consequences [9, p. 138]. The analysis of scientific sources indicates that the
question of the structure of the situation in which criminal offenses are committed
i1s no less debatable than its essence. This is indicated by different, sometimes
contradictory, approaches of scientists. For example, there is a proposal in the
environment system to distinguish people's actions that are different in nature and
meaning; overwhelming force, physical and mental coercion; natural forces of
nature or society; hidden phenomena; deviation from the normal development of
natural, technical processes; a special coincidence. Also, in the structure of the
situation of the crime, the material environment (time, place, object, macro- and
micro-weather conditions) is distinguished; organizational and management
environment (production and functional facilities, law enforcement elements);
socio-psychological environment (microclimate in the collective at the place of
work, value orientation, psychological situation at the place of residence); O. V.
Sirenko believes that the situation 1s, first of all, a combination of the conditions of
place and time, material, natural-climatic, production-domestic and other
environmental conditions, the peculiarities of the behavior of indirect participants in
illegal behavior, psychological connections between them and other circumstances
objective reality [10, p. 103, 104]; O. O. Maslov, from the point of view of their

typicality for most forms of a specific situation and the degree of criminal-legal
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significance, the elements of the situation of the commission of a crime include a
person, material objects, natural-climatic and some other factors [11, p.159]; E.Yu.
Buzhdyganchuk calls the place of commission, time and conditions [12, p. 241].
Each of the above positions has the right to exist, however, in our opinion, the
proposed constituent elements of the circumstances of the commission of a criminal
offense cannot be universal. In particular, the conditions that directly affect the
actions of the criminal during the provocation of bribery and the traces left are the
sphere and type of activity of both the criminal and the person who is incited to offer,
promise or provide an unlawful benefit or accept an offer, promise or receive such a
benefit. It is the specified circumstances that cause the criminal to make a decision
to commit a provocation of bribery in relation to a specific person, as well as ways
to implement his illegal plan. According to the results of the study of the materials
of criminal proceedings, it was established that the vast majority of bribery
provocations are committed in the areas of criminal justice (67.4%), education and
science (15.1%), taxation (3.5%), social protection and security ( 3.5 %), land
relations (5.8 %), construction (4.7 %). Taking into account the fact that the traces
of'a criminal offense and the circumstances of its commission do not exist separately,
the indicated elements of the forensic characteristics are highlighted in their
relationship. The forensic characterization of bribery provocation is no exception to
the rule. However, in order to single out the typical traces of the investigated
offenses, it is necessary to find out the forensic definition of the traces of a criminal

offense. Without this "... it is impossible to establish all the circumstances of the

crime" [13, p. 119].

The study of typical traces of a criminal offense, including the provocation of

bribery, plays an important role both during the formation of the appropriate forensic
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characteristics and during the investigation of specific illegal acts. It is not for
nothing that it is generally accepted that "the ability to "read" the traces of a crime
is one of the main tasks of law enforcement officers" [14, p. 178]. After all, as is
known, the traces of a criminal offense are "the result of the reflection of a past event
presented in the real one" [14, p. 142], which means that their knowledge allows us
to make assumptions about the unknown elements of the mechanism of committing
an illegal act according to established patterns. Accordingly, the activity of
identifying, recording, researching, evaluating and using traces of sources of
information (actual data) is the essence of the investigation, and therefore the ability
to recognize traces of a crime is one of the main tasks of law enforcement officers

[16,p. 10, 11; 17, p. 233].

First of all, the traces of any crime "... are an objective sign of the criminal's
use of a certain method of committing a crime and help to recognize this method in
each specific case [18, p. 178]. In other words, traces show information about the
methods, tools and means of committing a certain act. Moreover, as the practice of
investigating criminal offenses shows, the starting point of such activities is always
the collection, research and evaluation of traces. The success of the disclosure and
investigation as a whole directly depends on how painstaking this activity will be.
As for the definition of the concept of "traces of a criminal offense", they are, first
of all, a reflection of illegal acts in the environment. According to S. I. Mendus, the
traces of a crime are essentially products (material and ideal) of the mechanism of
committing a crime, that is, the result of the interaction of the subjects of the crime

between themselves and the material environment [19, p. 194; 14, p. 178].

Peculiarities of the mechanism of provocation of bribery make it possible to

find out the regularities of the display of information about it in the environment,
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thereby making it possible to single out typical traces characteristic of the specified
type of criminal offenses. The reflection in the environment of any criminal activity
as a result of the interaction of the subject of the crime with other persons and
material objects at the scene and, accordingly, the emergence of information about
the crime is characterized not only by the general regularities of any process of

reflection, but also by certain specific regularities.

More informative and forensically significant is the interpretation of the traces
of a criminal offense in a broad sense. It is about the fact that depending on the object
on which the illegal act was reflected, they can be material and ideal. In particular,
A. P. Sheremet uses the concept of "trace pattern" to denote the traces of a crime and
includes elements that combine material and ideal traces, namely: reflection traces
(traces of hands, feet, tools, etc.); items — physical evidence, including documents,
things and micro-parts; documents — written evidence of various types and purposes;
persons who can be interrogated as witnesses, because personal perception of the
event of a crime makes a person an eyewitness, and it is necessary to interrogate him

on these grounds [20, p. 344].

Material traces can be traces of the criminal, traces of the victim, traces on the
criminal, traces on the victim, traces in the material environment as a result of the
interaction of all these objects. In other words, material traces are certain changes
that occurred in the environment in connection with the commission of specific acts
by the criminal at all stages of the crime and are represented by material objects or

their parts and material copies [21, p. 112].

Every year, mobile means of communication are used more and more often in

the mechanism of committing any criminal offense. That is why, as noted by O. V.
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Zakharova and O. I. Gerasimov, "an integral part of the preparation, commission and
concealment of criminal offenses is the use of information technologies and
telecommunication networks, which contribute to the collection of information
about a potential victim of a crime, the recruitment of persons, who may be potential
victims, the creation of various websites and agencies for the search of victims, the
posting of advertisements on electronic bulletin boards, for the communication of
members of a criminal group, etc. As a result of such illegal actions, digital traces
are formed, which remain in the information space" [21, p. 55]. G. K. Avdeeva, S.
V. Storozhenko draw attention to this problem, noting that "electronic devices
(telephones, smartphones, computers, portable geolocation devices (GPS, Glonass),
digital cameras, video recorders, web cameras, network routers, payment systems
and other digital devices are increasingly used by criminals and, as a result, traces
of illegal actions remain in the information space. new types of offenses (including
in the field of the use of information technologies) and traditional crimes with the
use of information technologies" [1, p. 170]. In connection with the above, the
material traces of a criminal offense, including the provocation of bribery, should be
attributed both the means of mobile communication and the information contained
in them, such as correspondence using messengers, entries in notes, reminders in the
calendar, etc. After all, "the file attributes of e-mails contain the date and time of
sending, the e-mail address of the sender, the name and address of the Internet
provider, and other information. Phone calls from a mobile phone and texts of SMS
messages are automatically recorded and stored on the server of the mobile operator.
In many cases, it is these traces that make it possible to establish organized criminal
schemes. On social network sites (for example, Facebook, Twitter, LinkedIn,
Instagram, etc.), it is possible to detect electronic traces in the form of messages and

comments of persons being checked, their personal data (for example, an email

COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH

INSTITUTE OF PRE-JUDICIAL PROBLEMS INVESTIGATION” 2024
.________________________________________________________________________



COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH INSTITUTE OF PRE-
JUDICIAL PROBLEMS INVESTIGATION” 2024-1
ISSN 2786-7900

address), photos and videos, search history and others These traces contain
information about the time of visiting the site and some personal data of the user (for
example, an e-mail address), which can be used to search for his phone number, date
of birth, place of work and residence, to determine the circle of communication and

interests" [22, p. 172].

Based on empirical data, it was established that for the specified criminal
offenses, the following are typical material traces: documents (100%), funds
(94.2%), records on technical recording devices and information carriers (95.3%);
computer equipment (57%), mobile phones and tablets (77.9%), correspondence

using software on a computer, mobile device (67.4%).

Conclusions.It is emphasized that the circumstances of the provocation of
bribery are a dynamic system of interconnected circumstances (conditions) in which
a person commits an act to achieve an illegal intention. The conditions that directly
affect the actions of the criminal during the provocation of bribery and the traces left
are the sphere and type of activity of both the criminal and the person who is incited
to offer, promise or provide an unlawful benefit or accept an offer, promise or
receive such a benefit. The specified circumstances predispose the criminal to make
a decision to commit a provocation of bribery in relation to a specific person, as well

as ways to implement his illegal plan.
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The article considers the concepts and types of the subject of criminal offenses
that encroach on pharmaceutical activity. It is emphasized that in order to determine
the subject of a criminal offense, it is important that by affecting material or
immaterial values, a person commits a specific type of criminal offense.

The author draws attention to the fact that in the structure of criminal offenses

encroaching on pharmaceutical activity, the subject is an optional feature of the
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object of criminal offenses. Moreover, objects with negative (dangerous) properties
cannot be considered separately from the object of the criminal offense, and
therefore from the objects protected by the criminal law.

The article provides a detailed analysis of the types of criminal offenses that
encroach on pharmaceutical activity.

The author singles out the following types of criminal offenses that encroach
on pharmaceutical activity: 1) medicinal products; 2) information, the circulation of
which is carried out within the scope of pharmaceutical activity (in the case of
medical or pharmaceutical services) (Art. 132, 145 of the Criminal Code); 3) funds
obtained from the illegal circulation of drugs that are narcotic or psychotropic, their
analogues, precursors, as well as from the illegal circulation of poisonous or potent
medicinals (Art. 306 of the Criminal Code); 4) substances that can be raw materials
or technological components for the manufacture or production of drugs that are
narcotic or psychotropic (Art. 310, 311, 312, 320 of the Criminal Code); 5)
equipment that: a) ensures the production of drugs that are narcotic or psychotropic
or their analogues (Art. 313 of the Criminal Code); b) intended for the production or
manufacture of poisonous or potent drugs that are not narcotic or psychotropic or
their analogues (Art. 321 of the Criminal Code); 6) documents used in the circulation
of drugs that are narcotic or psychotropic (Art. 318, 319 of the Criminal Code); 7)
falsified results of preclinical studies, clinical trials of medicinal products (Art. 321-
2 of the Criminal Code); 8) doping (Art. 323 of the Criminal Code).

Keywords:the subject of a criminal offense, pharmaceutical activity,

circulation of medicinal products, doping, Criminal Code.

Formulation of the problem.The subject of a criminal offense is an optional

feature of an object that finds its manifestation in material values (which a person
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can perceive with the senses or fix with special technical means) [1, c. 194; 2, ¢. 95],
as well as intangible values in the objective environment. To determine the subject
of a criminal offense, it is important that by affecting material or immaterial values,
a person thus commits a specific type of criminal offense.

Separate compositions of criminal offenses encroaching on pharmaceutical
activity include the subject of a criminal offense. Moreover, the main reason for this
is not related to the fact that medicines and medical products are components of
pharmaceutical activity.

The purpose of the articlethere is clarification of the concept and types of the
subject of criminal offenses encroaching on pharmaceutical activity.

Presenting main material. The subject of criminal offenses encroaching on
pharmaceutical activity is always material (including those with certain "negative
properties") [1, c. 192; 2, p. 99-108] and intangible social values [3, c. 188; 4, c. 83;
5,c¢.28; 6, c. 188]. In the structure of the composition of criminal offenses affecting
pharmaceutical activity, the subject is an optional feature of the object of criminal
offences. Moreover, objects with negative (dangerous) properties cannot be
considered separately from the object of the criminal offense, and therefore from the
objects protected by the criminal law. These objects, as well as material values that
have positive properties, characterize the object of encroachment [1, ¢. 193-194; 2,
c. 103-104; 5, c. 28; 6, c. 188; 7, c. 33]. In addition, intangible social values in the
objective environment (information, energy, etc.) should also be recognized as the
subject of a criminal offense [3, c. 188; 4, c. 83; 5, c. 28; 6, c. 188].

Medicinal products and medical products are the subject of only separate
criminal offenses, because it is possible to violate the principles of pharmaceutical
activity also by affecting other items that are associated with various properties of

the circulation of medicinal products and medical products. Therefore, defining the
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subjects of these criminal offenses requires clarification of the properties of
pharmaceutical activity, which are associated with the characteristics of such
subjects.

By typessubjects of criminal offenses affecting pharmaceutical activity are:

1) medicinal products that are: a) the subject of clinical trials (Articles 141,
321-2 of the Criminal Code) or the subject of preclinical studies (Article 321-2 of
the Criminal Code); b) falsified (Articles 305, 321-1 of the Criminal Code); c)
narcotic or psychotropic drugs or their analogues (Articles 305, 307, 308, 309,314,
315, 316, 317, 320Criminal Code) or precursors (Article 320 of the Criminal Code);
d) poisonous or potent, which are not narcotic or psychotropic or their analogues
(Article 321 of the Criminal Code); e) the subject of state registration (Article 321-
2 of the Criminal Code); ) intoxicating, but not narcotic or psychotropic or their
analogues (Article 322 of the Criminal Code);

2) information (data), the circulation of which is carried out within the scope of
pharmaceutical activity (in the case of medical or pharmaceutical services) (Articles
132, 145 of the Criminal Code);

3) funds obtained from the illegal circulation of drugs that are narcotic or
psychotropic, their analogues, precursors, as well as from the illegal circulation of
poisonous or potent medicinals (Article 306 of the Criminal Code);

4) substances that can be raw materials or technological components for the
manufacture or production of drugs that are narcotic or psychotropic [8, c. 642],
(Articles 310, 311, 312, 320 of the Criminal Code);

5) equipment that: a) ensures the production of medicinal products, which
arenarcotic or psychotropic or their analogues(Article 313 of the Criminal Code); b)

intended for the production or manufacture of poisonous or potent medicinal

COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH

INSTITUTE OF PRE-JUDICIAL PROBLEMS INVESTIGATION” 2024
.________________________________________________________________________



COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH INSTITUTE OF PRE-
JUDICIAL PROBLEMS INVESTIGATION” 2024-1
ISSN 2786-7900

products, which are notnarcotic or psychotropic drugs or their analogues (Article
321 of the Criminal Code);

6) documents used in the circulation of drugs that are narcotic or psychotropic
(Articles 318, 319 of the Criminal Code);

7) falsified results of preclinical studies, clinical trials of medicinal products
(Article 321-2 of the Criminal Code);

8) doping (Article 323 of the Criminal Code).

Let's consider them in more detail.

Medicines.The content of the concept of "medicinal product” is formally
defined and established in the Law "On Medicinal Products" dated April 4, 1996 and
the Law "On Medicinal Products" dated July 28, 2022. Yes, according to para. 2 h.
I st. 2 of the Law "On Medicinal Products" dated April 4, 1996, a medicinal product
1s any substance or combination of substances (one or more APIs and excipients)
that has properties and is intended for the treatment or prevention of diseases in
humans, or any a substance or a combination of substances (one or more APIs and
excipients) that may be intended to prevent pregnancy, restore, correct, or change
physiological functions in humans by exerting a pharmacological, immunological,
or metabolic action, or to establish a medical diagnosis. API is any substance or
mixture of substances that is intended for use in the production of a medicinal
product and during this use becomes its active ingredient.

Specific types of medicinal products that are the subject of criminal
offencesare defined as follows.

1. Medicinal product as a subject of clinical trialsprovided for in Art. Art.
141, 321-2 of the Criminal Code, and as a subject of preclinical studies - Art. 321-2
of the Criminal Code.preclinical studies and clinical trials of medicines). In the

process of pre-clinical study (such study of the medicinal product precedes its
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clinical trial), the medicinal product is a subject for which scientific research is
carried out and as a result of this scientific research, the specific activity, as well as
the safety, effectiveness and quality of a specific medicinal product is proven
(seePart 1 of Art. 6 of the Law "On Medicinal Products" dated April 4, 1996, as well
as part 1 of Art. 9 of the Law "On Medicinal Products" dated July 28, 2022). In turn,
in the process of clinical testing, the medicinal product is the subject whose research
establishes or confirms the effectiveness and harmlessness of the medicinal product
(see Article 7Law "On Medicinal Products" dated April 4, 1996).

2. Falsified medicine(Articles 305, 321-1 of the Criminal Code). It is a
medicinal product that is intentionally marked non-identically (inconsistently) with
the information (one or several of them) about a medicinal product with the
corresponding name entered in the State Register of Medicinal Products of Ukraine,
as well as a medicinal product that is intentionally falsified in another way, and not
corresponds to the information (one or more of them), including the composition,
about the medicinal product with the corresponding name entered in the State
Register of Medicinal Products of Ukraine (paragraph 3, part 1, article 2 of the Law
"On Medicinal Products" dated April 4, 1996 year). According to Clause 100 of Part
1 of Art. 2of the Law "On Medicinal Products" dated July 28, 2022a falsified
medicinal product is any medicinal product deliberately falsified in such a way as to
mislead as to its: identity, including packaging, labelling, name, composition, in
particular any of its ingredients, including excipients, and potency these ingredients;
origin, including data on the manufacturer, country of manufacture, country of origin
or owner of registration/trade license (other authorization document for admission
to the drug market); circulation history, including data and documents on used
delivery/distribution routes. Since in para. 2 p. 100 h. 1 art. 2 givenThe law, when

defining the concept of falsified medicinal product, indicates that "this definition

COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH

INSTITUTE OF PRE-JUDICIAL PROBLEMS INVESTIGATION” 2024
.________________________________________________________________________



COLLECTION “COLLECTION OF SCIENTIFIC JOURNAL OF THE SCIENTIFIC RESEARCH INSTITUTE OF PRE-
JUDICIAL PROBLEMS INVESTIGATION” 2024-1
ISSN 2786-7900

does not limit the right to protection against infringements of intellectual property
rights", so the violation of the right to a specific object of intellectual property rights
is not included in the concept of "falsified medicinal product". Therefore, the
violation of the right to a specific object of intellectual property rights is a result
(consequence) that can occur when a falsified medicinal product is put into
circulation.

In the literature, it is proposed to distinguish the following types of falsified
medicinal products (the degree of danger of falsified medicinal products for the life
and health of a person is the criterion for selection): 1) medicinal products with
falsified labeling, information about the manufacturer, production, other registration
information, etc.; 2) medicinal products in which their composition is falsified,
which, accordingly, entails a change in the medicinal properties of such a product
[9, c. 70-72].

The main criterion for distinguishing medicinal products on the basis of their
falsification in accordance with the definition provided by the above-mentioned Law
"On Medicinal Products" is any inconsistency (including non-identical labeling) of
the medicinal product with the information on the medicinal product with the
corresponding name entered in the State Register of Medicinal Products funds of
Ukraine [10, c. 137]. At the core of the content (criminal legal meaning) of the
concept of falsified medicinal product is the concept of counterfeiting, the specific
content of which inThe law of April 4, 1996 is related to the non-identity
(inconsistency) of information about the medicinal product, that is, the fact that the
information on the falsified medicinal product differs from the information about the
medicinal product entered in the specified State Register. The specific meaning of
the concept of counterfeiting a medicinal product is that it does not refer to quality,

safety, etc. properties of the medicinal product, but only information about it - factual
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information available on the falsified medicinal product, and legal information -
those entered in the specified State Register.

Falsified medicine as a subject of criminal offenses provided for in Art. 305,
321-1 of the Criminal Code, there is such a medicinal product, the counterfeiting of
which is characterized by: 1)non-identity (mismatch) of informationabout the
medicinal product, which are present in the falsified medicinal product and in the
medicinal producta drug entered in the State Register of Medicinal Products of
Ukraine (when clarifying the concept of a falsified medicinal product provided for
in the Law of April 4, 1996); 2) misrepresentation regarding the specified
compliance (identity) of the medicinal product, as well as its origin and circulation
(when clarifying the concept of falsified medicinal product depending on the cited
provisions of the Law of July 28, 2022).

3. A drug that is narcotic or psychotropic or their analogue(Art. Art. 305,
307, 308, 309,314, 315, 316, 317, 320Criminal Code) or a precursor (Article 320 of
the Criminal Code). When defining the concept of narcotic medicinal products, at
least the medical, social and legal properties of the narcotic substance contained in
the medicinal product should be taken into account: medical ones are associated with
a specific effect on the central nervous system of a person - sedative, stimulating,
hallucinogenic, etc., social - with social significance of the narcotic substance and
its danger, and legal ones - with the legal regulation of the circulation of narcotic
substances [10, c. 135].

4. Poisonous and potent drugs that are not narcotic or psychotropic or
their analogues(Article 321 of the Criminal Code). Medicinal products that are
capable of harming the individual life or health of their users (causing harmful

changes in their body) even with a slight violation of their dosage are poisonous and
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potent medicinals, and are included in special lists (lists) of poisonous and potent
medicinals.

5. Medicinal products subject to state registration(Article 321-2 of the
Criminal Code). In Part 1 of Art. 321-2 of the Criminal Code also indicates "...
violation of the established order of state registration of medicinal products", which
on the basis of Art. 9 of the Law"About medicinal products" dated April 4,
1996provides for the presence of a specific medicinal product in the process of its
state registration or after its state registration, regardless of whether this medicinal
product is approved for use in Ukraine or not.

6. Intoxicating drugs that are not narcotic or psychotropic or their
analogues(Article 322 of the Criminal Code). Drugs containing substances that
cause a narcotic effect, which, in particular, change a person's psyche and behavior,
should be recognized as narcotics [11, ¢. 5], and are not included in the List of
narcotic drugs, psychotropic substances and precursors, approved by the Resolution
of the CMU of May 6, 2000 No. 770.

Information (information), the circulation of which is carried out within the
limits of pharmaceutical activity(used in medical or pharmaceutical services),
specified in the disposition of Art. 132 of the Criminal Code as "information ...
information about conducting a medical examination of a person to detect HIV
infection or another incurable infectious disease that is dangerous to human life."
Landmarks regarding the definition of this information as the subject of a criminal
offense provided for in Art. 132 of the Criminal Code, there is a provision of Art. 6,
7, 13 of the Law of Ukraine "On combating the spread of diseases caused by the
human immunodeficiency virus (HIV) and legal and social protection of people

living with HIV" dated December 12, 1991, as amended on December 23, 2010.
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In Art. 145 of the Criminal Code information, the circulation of which 1s carried
out within the framework of pharmaceutical activity, is "presented" as a medicinal
secret. In Art. 40 (“Medical secrecy”) of the Basics of the legislation of Ukraine on
health care provides that medical workers and other persons who, in connection with
the performance of professional or official duties, became aware of an illness,
medical examination, examination and their results, intimate and family aspects of
a citizen's life, do not have the right to disclose this information, except in the cases
provided for by legislative acts (Part 1). When using information constituting a
medical secret in the educational process, research work, including in cases of its
publication in special literature, the patient's anonymity must be ensured (part 2). In
addition, according to Art. 39-1 of these Fundamentals, the patient has the right to
secrecy about his state of health, the fact of seeking medical help, diagnosis, as well
as information obtained during his medical examination.

Funds obtained from the illegal circulation of drugs that are narcotic or
psychotropic, their analogues, precursors, as well as from the illegal circulation
of poisonous or potent medicinals(Article 306 of the Criminal Code). From a
theoretical point of view, the concept of "funds" denotes certain values (resources)
(for example, "material resources", about which see Part 4 of Article 111-1, Article
111-2 of the Criminal Code).Considering that when interpreting the concept of
"resources", its content is associated with any reserves that can be used in case of
need; a means, an opportunity that can be used in case of need [12, c. 1216], then it
is justified to provide the resources with such form(s) of existence, thanks to which
(which) the resources are able to be used for specific purposes. In Part 1 of Art. 306
of the Criminal Code, such purposes are related "... with the purpose of continuing
the illegal circulation of narcotic drugs, psychotropic substances, their analogues,

precursors, poisonous or potent substances or poisonous or potent medicinals."
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At the legislative level, the reference point for determining the content of the
concept of "funds", which is provided for in Art. 306 of the Criminal Code, is a
provision of the Law of Ukraine "On prevention and countermeasures against the
legalization (laundering) of criminal proceeds, the financing of terrorism and the
financing of the proliferation of weapons of mass destruction" dated December 6,
2019. This Law defines the concept of "income obtained by criminal means".
Moreover, to reveal the content of such "incomes obtained through criminal means",
the legislator uses the concept of "assets": "any assets obtained directly or indirectly
as a result of the commission of a crime, in particular currency values, movable and
immovable property, property and non-property rights, regardless of their value"
(clause 23, part 1, article 1). Therefore, such incomes are assets (including currency
values, property, rights to it). The concept of "assets" is defined in Clause 2, Part 1
of Art. 1 of this Law as "funds, including electronic money, other property, property
and non-property rights". This means that at the legislative level property (including
money and currency values), property and non-property rights are recognized as
funds. Therefore, when interpreting the concept of "funds" used in part 1 of Art. 306
of the Criminal Code, its content should be associated with assets (property, property
and non-property rights) that form a certain income of a person and obtained directly
or indirectly as a result of the illegal circulation of drugs that are narcotic or
psychotropic, their analogues, precursors, as well as from illegal circulation of
poisonous or potent drugs. In view of this, the position of those scientists who
characterize those specified in Art. 306 of the Criminal Code as "financial ... (money,
securities, shares) obtained as a result of drug dealing, as well as objects of
privatization, equipment and other property of enterprises, organizations or
institutions that were privatized or purchased with these financial funds" [ 13, c.

407].
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When defining the concept of "property", which is used to denote funds as a
subject in the composition of the criminal offense provided for in Art. 306 of the
Criminal Code, the understanding of property based on Art. 179 of the Civil Code
as a thing - a subject of the material world, in respect of which civil rights and
obligations may arise [14, c. 271-274; 15, p. 258], as well as on the basis of Part 1
of Art. 190 of the Civil Code as "an individual thing, a set of things, as well as
property rights and obligations."

Substances that can be raw materials or technological components for
manufacturing or production [16, c. 642] drugs that are narcotic or
psychotropic,should be considered the subject of criminal offenses provided for in
Art. 310, 311, 312, 320 of the Criminal Code.

Equipment intended for productionmedicines that are availablenarcotic or
psychotropic or their analogues(Article 313 of the Criminal Code), as well as for the
production or manufacture of poisonous or potent medicinal products, which are
notnarcotic or psychotropic drugs or their analogues (Article 321 of the Criminal
Code) should be considered various devices, mechanisms and equipment (regardless
of whether it is self-made or industrially produced), their components, the use of
which is capable of ensuring the technological process of such production
(production) . Therefore, the subject of the specified criminal offenses is such
equipment, which provides the intended purpose, related to the technological
process of manufacturing (production) of the specified medicinal products.

Documents used within the circulation of medicinal products,that are narcotic
or psychotropic, as subjects of criminal offenses provided for by Art. Art. 318, 319
of the Criminal Code, in particular: 1) illegally produced, forged and illegally
obtained documents that give the right to receive narcotic drugs or psychotropic

substances, as well as precursors intended for the production or manufacture of these
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drugs or substances (Article 318 of the Criminal Code) ; 2) a prescription for the
right to purchase medicinal narcotic drugs or psychotropic substances (Article 319
of the Criminal Code).

Falsified results of preclinical studies and clinical trials of medicines(Article
321-2 of the Criminal Code). Preclinical study of medicinal products is chemical,
physical, biological, microbiological, pharmacological, toxicological and other
scientific studies aimed at studying their specific activity and safety (see Part 1,
Article 6 of the Law "On Medicinal Products" dated April 4, 1996).Clinical trials
of medicinesare conducted in order to establish or confirm the effectiveness and
harmlessness of the medicinal product. They can be carried out in medical and
preventive institutions, which are determined by the central body of the executive
power, which implements the state policy in the field of health care (Article 7Law
"On Medicinal Products" dated April 4, 1996).

Dope(Article 323 of the Criminal Code). First, it is necessary to pay attention
to the "disparity" in the definition of the concept of doping in criminal and regulatory
legislation (the definition of the concept of doping in the note to Article 323 of the
Criminal Code andin p. 9 part 1 of art. 1 of the Law "On Anti-Doping Activities in
Sports" are given above). After all, such "disparity" in the definition of the concept
of doping at the legislative level directly affects the clarification of the signs of the
subject of the criminal offense provided for in Art. 323 of the Criminal Code.

Conclusions. Having analyzed the specifics of the subject of criminal offenses
encroaching on pharmaceutical activity, it can be said that such a subject has a wide
variety of ramifications. In the composition of criminal offenses encroaching on
pharmaceutical activity, the types of objects should be distinguished and disclosed

(within systematization) depending on the meanings that such objects have for
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pharmaceutical activity and the commission of an act encroaching on

pharmaceutical activity.
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